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A COMPAEATIVE STUDY OF THE SOUTH AFKIOAN 

CONSTITUTION 

The self-governing colonies of the British Empire are not, it is 
true, states within the meaning of international law, for Great 
Britain has, among other things, the legal right to conclude with 
other nations treaties which affect her colonies. It is, moreover, too 
much to say that the self-governing colonies will become members of 
the family of nations. Still it is a fact that England has in recent 
years granted them more or less participation in the negotiation of 
treaties affecting their welfare; and in a recent treaty of general 
arbitration Great Britain expressly reserves " the right before con- 
cluding a special agreement in any matter affecting the interest of 
a self-governing Dominion of the British Empire, to obtain the con- 
currence therein of the Government of that Dominion." * Conse- 
quently these colonies possess a certain standing in international 
relations which can not be overlooked, and which justifies some 
comparative study of their fundamental laws. The object of this 
paper is, therefore, to give a general sketch of the constitution of 
South Africa, recently approved by the English Parliament, in the 
light of the earlier constitutions similarly granted to Canada and 
Australia. 

That part of South Africa under British control today comprises 
the self-governing colonies of the Transvaal, Natal, Cape Colony, 
and the Orange River Colony, together with Bhodesia, administered 
by the British South African Company, and the native territories 
under the control of the crown, viz., Basutoland, Swazieland, and 
Bechuanaland. These are the districts affected by the South African 
constitution. The colonies themselves are said to have a popula- 
tion of 6,130,000, of which 1,130,000 are Europeans, chiefly Eng- 
lish and Dutch. Though these colonies are not separated by natural 

i Arbitration Convention between the United States and Great Britain, signed 
April 4, 1908, Art. II. 
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barriers, yet in years past some of them have been petty states 
under other than the British flag. 

After a Portuguese sailor, imbued with the adventurous spirit of 
Prince Henry, discovered the Cape of Good Hope in the year 1486, 
little attention was paid to the place by other countries except 
to make it a port of call on the route to and from the East. The 
first actual settlement was made in the year 1652 by the Dutch who, 
except for four years of English domination, held control until 
about the beginning of the nineteenth century. Finally, on January 
10, 1806, as a result of the Napoleonic wars, the Cape capitulated 
to Great Britain and passed once for all under English rule. 2 

The Dutch in the Cape grew restless under British rule and the 
distasteful British taxes. Consequently, in 1837, in order to escape 
their burden of troubles, about 6,000 of the Dutch inhabitants emi- 
grated to what is now a part of Natal. Many of them had already 
entered the territory between the Orange and Vaal rivers (part of 
what is now the Orange River Colony) but the Queen's sovereignty 
was proclaimed over this area in 1848, and the Boers were com- 
pelled to trek sorrowfully across the Vaal River. 

The British position in South Africa, however, was fast becoming 
uncomfortable. The Cape Colony officials were engaged in repressing 
native attacks in addition to smothering the rebellious Boer trekkers. 
At length considering that the latter task was not wortb the cost and 
that the country was worthless anyhow, a compromise seemed de- 
sirable and by an agreement ever after known as the " Sand River 
Convention," the independence of the Boers in the South African 
Republic beyond the Vaal River was recognized January IT, 1852. 
On similar considerations Her Majesty's Government withdrew from 
the territory between the Orange and Vaal rivers, and on February 
23, 1854, signed a convention at Bloemfontein which transferred 
the government to the Orange Free State. 

During this generous period the home government, in April 1853, 
granted Cape Colony a parliament with representative government, 

2 It is said that by the treaty of Vienna, 1815, England formally purchased the 
Cape from Holland for £6,000,000. Memorandum on the Federation of the South 
African Colonies, by Lord Selbourne, p. 15. 
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•which was supplemented in 1872 by responsible government. Fin- 
ally in 1856, Natal was given a new constitution and a legislative 
council elected by the people. 

The non-tax-loving Boers kept the treasury of the South African 
Republic in a constant state of depletion. Consequently, dissensions 
among its people were rampant, sometimes ending in civil war. 

None know better than the natives when opportunities exist and the 
British authorities saw with grave apprehension an impoverished and 
badly governed state seriously threatened by the greatest savage power 
in South Africa. White inhabitants called out for speedy protection, 
and Lord Carnarvon, then Secretary of State for the Colonies, thought 
it wise to send Sir Theophilus Shepstone from Natal as a Special Com- 
missioner, empowered, with the approval of the High Commissioner, to 
annex any territory he might think fit to the British dominions. * * * 
As it was, we merely entered their country, took for granted what should 
never have been taken for granted — that is, the wishes of the mass of 
the people — and pensioning off the chief officials, declared that there 
was an end of that system of government for which the Voortrekkers had 
fought, and which was almost as dear as life to their descendants. 3 

At length, the indiscretions of the English administrator of the 
Transvaal drove the Boers to appoint a triumvirate to carry on the 
government and to drive out the British. After some engagements 
in which the Boers were in general victorious, a convention was 
signed at Pretoria, October 25, 1881, which gave the Transvaal 
complete self-government subject to the suzerainty of the Queen. 
Finally, in 1884, England abandoned all control over internal affairs 
and reserved only the right to veto treaties except those made with 
the Orange Free State. It was, however, distinctly agreed between 
the English commissioners and the Boer representatives that English- 
men and burghers in the Transvaal were to have substantially equal 
political rights, including that of the franchise. 

At this time a white man was entitled to the franchise after a 
residence of one year. The influx of Englishmen, however, after 
the discovery of gold in the Transvaal and diamonds at Kimberly, 
resulted in the period of residence being gradually lengthened by the 
Boers to 14 years. And taxes on the mining companies were made 

3 A. Wilmot, Manual South African History, pp. 126, 127. 
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iniquitously heavy, amounting to thirty and even fifty per cent of the 
output. The capitalists, driven to desperation, planned to overthrow 
the Transvaal Government by force. The result was the Jameson 
raid which caused the Boers to pronounce the doom of British rule 
in South Africa. Arms and war supplies, which had long been 
quietly gathering, poured into the Boer republics in increasing 
streams. Rumors of war were on every hand. 

A conference called at Bloemfontain in 1899, failed to come to 
an agreement on the question of the franchise, and after temporising 
for some time the South African Republic directed an ultimatum to 
the Queen, October 9, 1899, requiring the withdrawal of her troops 
from the border. Shortly afterward, war was declared by the South 
African Republic. 

The progress of the Boer war is yet too familiar to call for re- 
counting here. In May, 1902, the Boers finally submitted, receiv- 
ing honorable terms but renouncing independence, and the annexed 
Orange Free State and South African Republic became the crown 
colonies of Orange River and Transvaal with appointive legislative 
councils. 4 In 1906 England granted these colonies liberal respon- 
sible governments which were wisely and creditably handled, and to 
this generous act of the victors is attributed the rapid reconciliation 
which has manifested itself between the colonies and the races in 
South Africa. 

The advent of a new constitutional government, such as the South 
African Union, is sufficient excuse perhaps to pause and briefly re- 
view past similar events. A fundamental constitutional law which 
was to be unalterable is an old idea. Cromwell is credited with 
saying that there must be a fundamental law beyond the power of 
Parliament to control. But John Lilburne may be called the father 
of the written constitution; for in 1648-1649 he drew up a constitu- 
tion and presented it to the Parliament of England for adoption by 
the people, not by Parliament. In 1653 Cromwell declared the " In- 
strument of Government," but it lasted only a short while and did 
not rest on the approval of the people. The United States, however, 

* The main points in this historical sketch are taken from Manual of South 
African History, by A. Wilmot, supplemented from various sources. 



COMPARATIVE STUDY OF THE SOUTH AFRICAN CONSTITUTION 5 

may claim to be the birthplace of the first written constitution which 
was popularly adopted. The plantations of Wethersfield, Windsor 
and Hartford sent male adults to an assembly which in 1638 drafted 
a document called the " Fundamental Orders of Connecticut." This 
is said to mark the birth of a government under a written constitu- 
tion, that is, the first plan of government by law alone without rulers 
and with the acceptance of the people. The " Fundamental Orders " 
contained eleven articles, did not recognize the King of England, and 
was supreme over the three plantations. 5 The people, however, did 
not really denounce allegiance to England. Moreover, in 1662 the 
crown granted a royal charter to Connecticut which affirmed the 
" Fundamental Orders " and thus detracted from its true constitu- 
tional value. The " Mayflower Compact " recognized the King and 
contained no plan of government; nor was the ordinary colonial 
charter a constitution in a democratic sense. In 1776 all of the 
American colonies adopted real constitutions, if nothing more than 
the old charters with a new meaning. In 1787 the American con- 
stitution was framed and a few years later, 1791, the Poles drafted 
a constitution, which was scarcely put in force. At about the same 
date, 1790-1791, France adopted the first constitution on the con- 
tinent and since that time there have been many in various parts 
of the world. 

In connection with the colonial constitutions granted by Great 
Britain, it may be recalled that the fundamental principles said to 
underlie a written constitution are that it is superior to an act of 
legislation contrary to it and to the constitution of a political district, 
such as a State or province, under the central government, and that 
it derives its power from popular adoption. Where the power to 
declare an act void shall lie is largely a matter of expediency. The 
American constitution is believed to be the first instance in the world 
where this power is given to a coordinate branch of the government, 
namely, the courts. On the other hand, in Switzerland and some 
other continental countries, this power is given to the legislature. 
The fundamental laws under which the self-governing colonies of 
England move and have their being are in truth statutes drawn up 

»H. Doc. No. 357, 59th Cong. 2d sess., p. 519. 
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perhaps in the colony but enacted into law by the British Parliament 
in the same manner as any other bill. The first constitution of this 
nature granted to an English colony is probably the " Constitu- 
tional Act " of 1791 for Upper and Lower Canada, now Ontario and 
Quebec, respectively. It provided for a governor and a legislative 
council chosen by the King and a legislative assembly elected by the 
people. Friction resulted between the two legislative bodies over 
control of the revenue in a manner almost identical with the con- 
flict in Porto Rico during the past year. Rebellion followed and 
ended in the suspension of the constitution for three years. At 
this time Lord Durham was appointed governor-general and his re- 
port on existing conditions is now a classic on colonial government. 
On this report was based the Union Act of 1840, which provided 
for a governor-general, a legislative council appointed by the governor 
and a legislative assembly elected by the people. In the hands of the 
latter body was placed entire control of the funds save certain fixed 
charges. Responsible government was not expressly granted in the 
act, but was introduced in practice, so that finally, 1847, both legis- 
lative bodies were responsible to the people. The other colonies of 
Canada were likewise given responsible government. Gradually a 
sentiment for union, having its origin in Nova Scotia, grew up among 
the colonies, and a conference was called at Quebec where " seventy- 
two " resolutions were drawn up. These were adopted by the legis- 
latures of Canada, New Brunswick and Nova Scotia, and in 1867 
their delegates met in London, and incorporated the resolutions 
into the bill which passed the British Parliament in 1867 as 
the British North America. Act. This has been supplemented by 
three other acts: the British North America Act, 1871, the Parlia- 
ment of Canada Act, 1875, and the British North America Act, 
1886. These four acts comprise the fundamental law of Canada. 

In Australia the first movement for union occurred in 1850 when 
a scheme for uniformity of tariffs was proposed but failed. Efforts, 
however, to mitigate the evils arising from conflicting tariffs and 
colonial duties were continued and resulted in many attempts to 
establish treaties, commercial reciprocity, free trade, or customs 
unions. But up to 1883 every plan had failed altogether, though 
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some manner of uniform legislation in the various colonies had been 
secured by colonial conferences which drafted bills to be enacted by 
each colony. Wo common ground, however, had been found as a 
basis for a political union. In 1883, German designs on New 
Guinea and French fascination for the New Hebrides, led the 
colonists to consider federation as a means of resisting these ag- 
gressions. The completion of an intercolonial railway at this time 
also suggested closer union. Consequently, a convention in 1883 
adopted a plan for a federal council which was accepted by England 
in 1884. This council, however, was only an advisory body to sug- 
gest legislation but without authority to compel the acceptance of its 
recommendations. At length the recognized need of a national sys- 
tem of defense led to the framing of a genuine federal constitution in 
1891. Owing to a financial depression and a political distrust the 
plan was dropped for a time, though meanwhile, federal sentiment 
was gaining strength. In 1897, a duly constituted convention met, 
drafted a new constitution and submitted it to the colonies for sug- 
gestions. In the light of new views it was redrafted in 1897 and 
1898 and in the latter year was accepted in referendum by the people, 
save in New South Wales. A conference of premiers in 1899 ad- 
justed the differences by slight amendments and the draft, again sub- 
mitted to referendum, was accepted by all the colonies. It finally 
passed the British Parliament, January 1, 1901, as the Common- 
wealth of Australia Constitution Act. 6 

In South Africa the first practical suggestion of a union of the 
colonies is accredited to Sir George Grey, governor and high com- 
missioner in South Africa, who wrote to Sir E. B. Lytton in March, 
1857, that " by a federal union alone the South African Colonies can 
be made so strong and so united in policy and action that they can 
support themselves against the native tribes." Holding him in un- 
hesitating confidence, the Volksraad of the Orange Free State in the 
following year passed a resolution " that a union or alliance with 
the Cape Colony either on a plan of federation or otherwise, is de- 

<s The foregoing sketch of constitutional history is based on Munro, Constitu- 
tion of Canada; Quick and Garran, Constitution of Australia Commonwealth, 
and other sources. 
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sirable," and suggested a conference of two deputations who " shall 
draft the preliminary terms of such a union to be submitted for the 
approval of both governments." The resolution was submitted to 
the legislature of Cape Colony by Sir George Grey, but before 
further steps were taken, the movement was crushed by Lytton, who 
informed Grey that " Her Majesty's Government were not prepared 
to depart from the settled policy of their predecessors by advising the 
resumption of British Sovereignty in any shape over the Orange 
Free State." As a result the four territories remained under sepa- 
rate governments and as Lord Selbourne points out, it was inevitable 
that different policies, laws and traditions, peculiar to each should 
have sprung up " like walls of a partition where nature had built no 
such walls, to divide the one from the other." Events elsewhere led 
to the next effort at union in South Africa. The Canadian colonies 
were in perpetual conflict and began to realize that while they had 
provincial autonomy, this did not allow them to settle intercolonial 
matters, which, after all, were the most important to their welfare. 
This was solved so successfully by the Canadian union that Lord 
Carnarvon, in 1876, attempted to force a similar plan on South 
Africa. The scheme not having a South African origin, the Cape 
failed to support it, but the Imperial Parliament nevertheless passed 
an act enabling the South African governments to unite in a con- 
federation whenever they saw fit. !N"o attempt, however, was made 
to avail themselves of this act and it expired by limit in 1882. 
The discovery of diamonds and gold in the eighties soon led to 
rivalry of the various railroads, which, save those in the Transvaal, 
were owned by the colonies, for the traffic of the tremendously rich 
mining districts. 7 Of course, the larger part of the traffic went to 
railroads offering the best rates. For a time Cape Colony, by 
throwing a line across the Orange Free State under agreement, con- 
trolled the situation. But the Transvaal and the Portuguese colony 
on the east linked together their lines and formed an all-rail route 
from Delagoa Bay, the nearest seaport, to the mining districts. Ever 

7 Memorandum on the Federation of the South African Colonies, by Lord Sel- 
bourne, p. 17. 
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afterwards it was a contest between the other colonies to overcome 
this disadvantage. The matter was never satisfactorily settled by 
conferences, because the railroads, being chiefly colonial concerns, 
were actuated by local interests. The customs duties imposed by the 
coast colonies were another source of discontent with the inland 
colonies of the Transvaal and the Orange Free State. This likewise 
led to many conferences and at times to partial customs unions, but 
the question was never satisfactorily determined, for the decisions 
of the conferences had to be ratified by each of four legislatures before 
they became effective. Besides these obstacles to commercial develop- 
ment, there were others less obvious but perhaps equally strong. Thus 
the confusion of the law due to independent legislatures and courts 
in the various colonies, with no central body, save the Privy Council, 
to bring about uniformity and coherence, hindered free intercourse. 
Furthermore the control of the natives, being distributed among the 
colonies, was weakened and their civilization retarded by the appli- 
cation of different methods. Consequently, the labor supply was 
aborted. Finally, the uncertainty resulting from these conditions 
dissuaded the conservative investor and the capitalist. Realizing 
these difficulties the governor of Cape Colony invited the high com- 
missioner to review the general situation in South Africa and to 
consider the advisability of establishing a central national govern- 
ment. In reply Lord Selbourne submitted in January, 1907, his 
admirable " Memorandum on the Federation of the South African 
Colonies," which was the next important step toward unification. 

Following this, a conference of the governments of the colonies 
was held at Pretoria, in May, 1908, to amend the existing customs 
and railway-rate conventions. Unable to agree to any changes, the 
conference agreed to the old conventions and passed the following 
resolution which was the first practical step toward union : 

In the opinion of this Conference the best interests and permanent 
prosperity of South Africa can only be secured by an early union under 
the Crown of Great Britain of the several self-governing colonies. 

This resolution was adopted by each parliament, and delegates were 
appointed by the parliaments to draft a constitution. The delegates, 
thirty-three in all, the Cape sending twelve, Transvaal eight, ISTatal 
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five, Orange River Colony five, and Rhodesia three by invitation and 
without power of voting, met at Durban, Natal, October 12, 1908. 
The Chief Justice of Cape Colony, Sir Henry de Villiers, was elected 
president of the convention which carried on its sessions in strict 
secrecy. A squadron of British warships under Sir Percy Scott 
opportunely visited Durban harbor and impressed South Africans 
that their protection from external dangers depended on His 
Majesty's forces. On account of the heat the convention adjourned 
November 5 to Cape Town where sessions were resumed November 
23 and continued until the adjournment for the Christmas recess. At 
that time the delegates spoke of the striking mutual esteem which ex- 
isted between the Boer and the British members, not one disagreeable 
incident, it was said, having happened during the whole convention. 
The convention reassembled January 11, 1908/ and held the last 
sitting February 3. Then the draft constitution was published and 
laid open to criticism and suggestions. The delegates went home to 
explain the measure and to try, if possible, to obtain its acceptance 
without amendment ; for though none was entirely satisfied with the 
measure, all realized that it was the best plan possible for ten years 
to come and believed it fair all around. It was explained that the 
draft was a delicately constructed compromise which would require 
little change to make it unacceptable to some of the colonies, but 
that the compromise was necessary in order that the draft might 
receive the unanimous approval of the delegates. The effect of 
this attitude may be seen in many clauses, but none shows it 
more strikingly than that on the divided capital. It was said 
that the property holders of Pretoria denounced Generals Botha 
and Smuts for losing the capital to that city. The Generals 
replied that they believed Pretoria would be the ultimate capital 
as the growth of the country would be northward, and that 
disunion meant strife and dissension and probably interference by 
England to set her house in order. The Dutch, however, were 
pleased with the provision for the absolute equality of the Dutch 
and English languages. To the press of South Africa and the com- 
mercial classes the draft was generally satisfactory. The Cape 
Colonists criticised the low representation accorded them and the 
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" European descent " test for members of parliament, while Natal 
deprecated the facility of amendment whereby the powers reserved 
to the provinces might be eliminated and their entity lost. Natal 
also feared that Dutch domination would manipulate railway rates 
to the disadvantage of the coast provinces. The Transvaal and 
the Orange River parliaments, however, passed the draft without a 
single alteration. 

When the discussion of the draft constitution appeared exhausted, 
the second national convention assembled at Bloemfontein, May 3, 
1909, in order to redraft the constitution in the light of the desired 
alterations. The revised draft was then submitted to the colonies. On 
June 2, the Transvaal and the Orange River Colony, by their legis- 
latures, adopted the measure unanimously, and Cape Colony by a 
vote of 98 to 2. Natal alone stood out, believing, it is reported, that 
her refusal to join would disrupt the union and that hence she would 
be granted better terms to come in. Moreover, she strongly disliked 
the Mozambique treaty whereby half of the through traffic to the 
Rand was secured to Delagoa Bay. She finally, June 10, took a 
referendum on the draft act and carried it by a vote of oyer 3 to 1. 
Rhodesia also favored union and may enter in the future, but for 
the present she prefers to continue development under the manage- 
ment of the British South Africa Company. When the charter of 
this company expires she will become a crown colony and an arrange- 
ment for her entrance into the union will then probably be made 
between the Union Government and the King. 

The draft constitution having been accepted by the colonies, a dele- 
gation of nineteen members was named to carry the measure to Eng- 
land and see it through the Imperial Parliament. Australia like- 
wise sent a delegation to Great Britain in 1900, but it contained 
only six members. The size of the South African delegation, there- 
fore, is some indication of the unanimity of feeling throughout the 
colonies. Since the president of the convention had consulted Lord 
Selbourne on every point in order to obtain the ideas of the Imperial 
Government, the delegation believed there was no reason to anticipate 
serious amendment by the Imperial Parliament. Consequently, the 
delegates left for England in July with no authority to agree to 
amendments of principle. In conference with the Colonial Office, 
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however, some slight changes in the draft were made. Thereupon 
it was submitted to the House of Lords in the latter part of July and 
passed by that chamber without amendment on August 4. The 
knowledge that no amendments would be entertained by the Imperial 
Government caused a lack of interest, and the debate that ensued was 
aimed chiefly at the color bar to a seat in the Union Parliament. The 
bill then went to the Hotise of Commons, where several amendments 
were offered in vain and considerable debate followed. The debate 
centered around three points of importance, the " European descent " 
clause, that is the color bar to a seat in Parliament, the native fran- 
chise, and the schedule for taking over the native protectorates. The 
bill was passed, however, about the middle of August without amend- 
ment, 8 but with the unanimous regret of both Houses at the color 
bar. It was a matter of policy with the Imperial Parliament 
whether it could afford to amend such a delicately compromised bill 
and face the possibility of wrecking the Union and of bringing about 
discontent, strife, and perhaps war in South Africa, or whether it 
should apply the lesson taught by the American colonies and accept 
the request of South Africa to be allowed to solve for itself certain 
problems in the draft act. The Imperial Parliament took the latter 
course and thus initiated a new policy of trust between the home 
government and the colonies. The Royal assent to the act was 
signified in the House of Lords, September 20, 1909. 

The date fixed for the King's proclamation giving effect to the 
Union is May 31, 1910, the anniversary of the peace of Vereenig- 
ing. Then the governor-general will be appointed, and the general 
elections will follow " within six months of the proclamation." 

The Preamble 9 

The preambles to the three constitutions furnish an interesting 
commentary for those who speculate on the disintegration of the 
British Empire. Some one has pointed out a comparison between 

s For the amendments suggested in the House of Commons, see Parliamentary 
Debates, 1909, Vol. 9. 

9 The abbreviations S. A., Can., and Aust. followed by numbers, which occur 
throughout this paper, refer to sections of the South Africa Act, the British 
North America Act, and the Australia Constitution Act, respectively. 
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the words " Whereas the provinces of Canada, ISTova Scotia and New 
Brunswick have expressed their desire to be federally united into one 
Dominion * * * ; " " Whereas the people of New South Wales, 
"Victoria, South Australia, Queensland, and Tasmania * * * 
have agreed to unite in one indissoluble Federal Commonwealth 

* * * ; " and " We, the people of the United States * * * 
do ordain and establish this Constitution for the United States of 
America ; " and has sought to draw from this comparison the con- 
clusion that because the Australia act thus closely resembles the 
American constitution, Australia is bound to the home country 
by a very slender cord, and that the colonial sentiments toward the 
mother country and feelings of dependence on her have grown weak 
in reality as in expression. The corresponding words of the South 
Africa Act : " Whereas it is desirable for the, welfare and future 
progress of South Africa that the several British colonies therein 
should be united under one government in a legislative union 

* * * " lead to a contrary opinion and show, if anything, that the 
pendulum is swinging in the other direction. 

The striking thing to an American in the preamble of each con- 
stitution is the statement " Be it therefore enacted (and declared) 
by the Queen's (King's) Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled * * * ". In other 
words, each organic law is, as has already been noted, an act of the 
British Parliament, a statute on a par with any other act of Parlia- 
ment. 10 It is as if a State of the American Union, after drafting a 
constitution in convention, sent it to Congress for amendment, ap- 
proval and enactment. 

The main body of the South Africa Act, like that of Australia 
and Canada, begins with the citation name of the act (S. A. 1) and 
the extension of its provisions to the " heirs and successors in the 
sovereignty of the United Kingdom" (S. A. 3). Then follows 

10 Thus other general statutes of the Imperial Parliament, such as the Colonial 
Boundaries Act 1895 (58 & 59 Vict., c. 34, etc.), the Colonial Courts of Admiralty 
Act of 1890 (53 & 54 Vict., c. 27), etc., are in force in the self-governing colonies 
along with their constitutions. 
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the method of promulgating the constitution by a proclamation 
of the sovereign (S. A. 4). This section in the South Africa Act 
as it left the convention provided for a union of " any two or more 
of the colonies," whereas the Australia Act provided for five and 
possibly six, and the British North America Act for three. This 
clause therefore indicates the deep feeling of the convention in 
South Africa to carry out, if possible, some sort of union even 
though it contained but two members. Before the draft act was 
submitted to the British Parliament, however, each of the four 
colonies, Cape Colony, Orange River Colony, Natal and the Trans- 
vaal had, as we have seen, ratified the draft and consequently the 
final act omitted the clause just quoted. At this point in all of the 
acts the name of each administrative district (state, province or 
colony) is given, and it is to be noted that the name Orange River 
Colony has in the South Africa Act been changed to Orange Free 
State (S. A. 6). This change was recommended by Dr. Jameson, 
of raiding fame, and touched a tender spot in the heart of the Boer, 
though the name is an anomaly in a dependent country. 

The Central Executive 

The executive government is vested in the King and may be ad- 
ministered by him " in person, or by a governor-general as his repre- 
sentative " (S. A. 8). The provision is similar in the Australia Act 
save as to administration : " The executive power * * * is vested 
in the Queen and is exercisable by the governor-general as the Queen's 
representative" (Aust. 61). In the Canadian constitution the 
vesting is the same (Can. 9), but the exercise of the executive 
power by the governor-general is only incidentally mentioned as 
being " on behalf and in the name of the Queen " (Can. 10). The 
alternative in the South Africa Act tends to refute the belief of many 
that the colonies are becoming estranged from the home country. 

The governor constitutes the main political link between the colony 
and the mother country. He interferes with the internal affairs of 
the colony only as an impartial councilor. The real duties of his 
office come forth when questions arise touching the interests of the 
mother country such as the imposition of customs duties or the public 
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defense. And these duties lie must exercise alone, as his advisers en- 
tertain local views. He must watch and control the attempts to 
infringe the recognized principles which tie the colony and mother 
country together. 11 But he has no party feeling and expresses no 
partisan opinions. 

The governor-general, as expressly provided in the South African 
and Australian constitutions, is appointed by the King, and since 
he may exercise his powers " during the King's pleasure," it is 
intimated that he may be removed by the King. In the funda- 
mental law of Canada no mention is made of his appointment 
or removal, but it may be inferred from the fact of his repre- 
sentative character that the term of the agency rests with the 
principal, and indeed, in practice it is so considered, for in 1878 
letters patent under the great seal of the United Kingdom were issued 
providing for his appointment from time to time by commission, and 
enumerating the powers and duties which shall devolve upon him. 12 
Todd points out that in practice which dates from 1828 the term of 
office of a governor is six years and is renewable for the same period. 
The purpose of the practice is, he states, to insure the utmost im- 
partiality of conduct by the governor. 13 

The South Africa and Australia Acts provide for the salary of the 
governor-general at 10,000 pounds, which shall not be altered during 
his continuance in office (S. A. 10, Aust. 3). 14 The latter act adds 
the further limitation that he shall not " be entitled to receive any 
salary from the Commonwealth in respect of any other office during 
his administration" (Aust. 4). 

The governor-general may appoint, under authority of the crown, 
deputies to act for him in any part of the Union (S. A. 11, Aust. 
126, Can. 14). 

All three acts provide for some kind of council to advise the gover- 
nor-general in the administration of the government and in the exer- 
cise of his executive functions. In South Africa this body is called 

ii Merivale's Lectures on Colonization, p. 666. 

i 2 Clements, Can. Constitution, pp. 95, 96. 

is Todd, Pari. Govt, in Brit. Col., p. 123. 

i* Compare XJ. S. Constitution, Art. 2, Sec. 1, subsec. 6. 
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the executive council, and there, as in the other self-governing colo- 
nies, it forms a part of the executive branch of the government. 
The members of the council are chosen by the governor-general and 
hold office during his pleasure, a provision common to the three 
colonies (S. A. 12, Aust. 62, Can. 11). 

The ministry is the next executive body established in South 
Africa, which follows Australia closely in this respect. In both 
colonies it is required that the ministers be appointed by the gover- 
nor-general and hold office during his pleasure (S. A. 14, Aust. 64). 
In practice, however, the minstry changes with every change of 
party control in parliament. The number of ministers in South 
Africa is restricted to " not exceeding ten," while in Australia the 
constitution provides for seven, but gives parliament power to change 
the number (Aust. 65). It is believed that the latter scheme would 
have been better for a young growing country like South Africa. 
The British North America Act does not mention a ministry, but 
this has been provided for by acts of the Canadian Parliament, 
vesting the appointment of ministers in the governor-general. 15 It 
may be stated that the ministers of state correspond to our heads 
of departments, which with us constitute the Cabinet. In both 
South Africa and Australia it is required that the ministers shall 
be members of the executive council but not vice versa. Conse- 
quently, the executive council need not be made up wholly of minis- 
ters. Furthermore, both constitutions require that the ministers 
must be or become within three months members of either house 
of parliament. 

Since the common law of England recognizes only one executive 
magistrate as exercising authority without commission, namely the 
crown, it follows that the powers of the governor-general must at 
least in theory be derived from the crown. 18 These powers are 
in practice given by statutes or some sort of instructions from the 
crown or its officers. These, it must be noted, are powers for 
the execution of law and not essentially legislative powers, for the 
King, Bracton says, is not above the law but under the law. The 

*s Clements, Can. Constitution, p. 97. 

is Keg. v. Bank of N. S., 11 S. C. B. 1; Musgrove v. Chun Teong Toy, 14 Vic. 
L. E. 349; Clements, Const., Canada, p. 79 et seq. 
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common law has invested him with these executive powers which are 
known as the prerogatives of the crown, and even these may be 
limited, if not wholly abolished, by law. Furthermore, it is stated 
that a governor-general is liable for his acts outside of his special 
authority or powers. 17 The powers which it may be the crown's 
pleasure to grant to the governor are in South Africa and Australia 
subject to the constitution (S. A. 9, Aust. 2). 18 

Certain powers of the executive are enumerated and a distinction 
is drawn between the powers of the governor-general and of the gover- 
nor-general in council. The power of appointment and removal of 
members of the executive council and the ministry, as given above, is 
not in practice so arbitrarily used as the words may seem to permit, 
for the leader of the majority in the popular house is chosen prime 
minister and the other ministers are selected by the prime minister 
and by him recommended to and appointed by the governor-general 
for the crown. 19 It is presumed that the same method will be car- 
ried out in South Africa. 

The governor-general is further granted the powers which were 
vested in the governors of the colonies at the date of the establish- 
ment of the constitution. This is a provision common to the three 
acts. But the South Africa and Canada Acts add the limitations: 
" as far as the same continue in existence and capable of being 
exercised after " the constitution goes into effect, and subject to 
modification by parliamentary authority. The command of the 
military and naval forces is vested differently in the three colonies : 

17 Clements, Can. Constitution, p. 93. 

i»A partial list of the powers of the crown in relation to the colonies follows: 

Canada: Authorize governor-general to appoint deputies (Can. 14) ; command 
naval and military forces (Can. 15) ; summon the first senators (Can. 25) ; 
direct the addition of members to the Senate (Can. 26, 27) ; disallow bills (Can. 
56) ; admit other colonies to the Dominion on address of parliament (Can. 146). 

Australia: Authorize governor-general to appoint deputies (Aust. 126) ; grant 
appeals to Privy Council (Aust. 74) ; disallow bills (Aust. 59). 

South Africa: Grant appeals to Privy Council (S. A. 106) ; disallow bills (S. 
A. 65); command naval and military forces (S. A. 17); admit new provinces 
on request of parliament (S. A. 150) ; transfer territories to the Union on re- 
quest of parliament (S. A. 151) ; authorize governor-general to appoint deputies 
(S. A. 11). 

is Quick and Garran, Const, of Aust. Com. 709. 
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in South Africa " in the King or in the governor-general as his 
representative ; " in Australia " in the governor-general as the 
Queen's representative ; " in Canada " in the Queen." The South 
Africa Act like those of Australia and Canada, empowers the gov- 
ernor-general to recommend the necessary appropriations to the 
lower chamber (S. A. 62, Aust. 56, Can. 54), to declare the royal 
assent to bills which have passed parliament (S. A. 64, Aust. 58, 
Can. 55), to proclaim the crown's disallowance of such bills (S. A. 

65, Can. 56, Aust. 59), and the crown's assent to reserved bills (S. A. 

66, Can. 57, Aust. 60). Besides these powers there are others dis- 
tributed throughout the South Africa Act which for the most part 
are not common to the other constitutions. 20 

The powers of the governor-general in council are: to establish 
the departments of state (S. A. 14, Aust. 64), appoint and remove 
all officers in the public service unless the appointment is delegated 
to some other authority (S. A. 15, Aust. 67), appointment of the 
chief magistrates (administrators and lieutenant-governors) in the 
provinces (S. A. 68, Can. 58), and of the judges of the Supreme 
Court and the removal of same upon the request of parliament (S. A. 
100, 101, Aust. 72). There are numerous other powers scattered 
through the South Africa Act which are brought together below, 
together with the remaining powers of the governor-general in coun- 
cil in Australia and Canada. 21 

2° The remaining powers of the governor-general are substantially as follows; 

South Africa: Appoint the times for holding sessions of parliament, and dis- 
solve and prorogue the same (S. A. 20) ; fill vacancies in the Senate (S. A. 29) •, 
convene joint sittings of parliament (S. A. 58, 63) ; take oaths of members of 
parliament (S. A. 51) ; sign the laws (S. A. 67) ; sign ordinances of Provincial 
Councils (S. A. 91) ; appoint deputies (S. A. 11). 

Canada: Choose senators (Can. 24, 26, 27) ; appoint and remove speaker of 
Senate (Can. 34) ; fill vacancies in Senate (Can. 32) ; cause writs to be issued for 
election of House of Commons (Can. 42) ; appoint provincial judges (Can. 96) ; 
remove provincial judges on request of parliament (Can. 99) ; appoint public 
officers deemed necessary by governor-general in council (Can. 131); appoint 
deputies (Can. 14) ; take oaths of members of parliament (Can. 128). 

Australia: Notify vacancies in Senate to governor of state (Aust. 21) ; dis- 
solve parliament (Aust. 57); convene joint sittings of parliament (Aust. 57); 
appoint deputies (Aust. 126). 

2i The remaining powers of the governor-general in council are in the main 
as follows: 
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The Seat of Government 

The seat of the executive branch of the government in South 
Africa is to be located in Pretoria in the Transvaal (S. A. 18), while 
Cape Town is to be the seat of the legislature (S. A. 23), and the 
Appellate Division of the Supreme Court of South Africa is to sit at 
Bloemfontein in Natal (S. A. 109). 

The question of the location of the capital for South Africa occu- 
pied the constitutional conventions even more than did the native 
problem. It was the one question which was discussed to the very 
last. The Transvaal would hear to nothing but Pretoria's being the 
capital, while Cape Colony was equally insistent on Cape Town. 
Durban and Bloemfontein were also mentioned as possibilities. Pre- 
toria it was argued is a somewhat central inland town, though prices 
are high and mining interests are the controlling feature. Moreover, 
Pretorians have little to gain by union inasmuch as they already 

South Africa: Nominate the senators (S. A. 24); appoint the districting 
commission (S. A. 38-41) ; proclaim the boundaries of electoral divisions (S. A. 
42); appoint election day of members of House of Assembly (S. A. 37); ap- 
prove remuneration of executive committeemen (S. A. 78) ; disapprove rules 
of proceedings of provincial councils (S. A. 75) ; determine salaries of mem- 
oers of provincial councils (S. A. 76) ; assent, etc., to ordinances of provincial 
councils (S. A. 90) ; appoint, remove, regulate and fix salary of Auditor of 
Accounts (S. A. 92) ; postpone filling vacancies in Supreme Court (S. A. 102) ; 
fill vacancies in Supreme Court due to absence, etc. (S. A. 97) ; approve rules of 
courts (S. A. 107, 108) ; undertake the government of native territories (S. 
A. 151); receive all revenues (S. A. 117); receive all public property (S. A. 
122); receive all mines and minerals (S. A. 123); receive all posts, harbors 
and railways (S. A. 125); appoint financial commission (S. A. 118); reduce 
compensation to former capitals on approval of parliament (S. A. 133) ; appoint 
and remove Controller and Auditor-General (S. A. 132) ; cause Railway and 
Harbor Board to furnish services (S. A. 131) ; supervise, appoint and remove 
Railway and Harbor Board (S. A. 126) ; appoint and assign duties to attorneys- 
general for the provinces (S. A. 139) ; appoint Public Service Commission (S. 
A. 141, 142 ) ; control and administer native affairs ( S. A. 147 ) ; frame regula- 
tions for elections (S. A. 134). 

Canada: Appoint deputy lieutenant-governor (Can. 67) ; regulate, review and 
audit first charge on revenue fund (Can. 103) ; regulate payments of money to 
provinces (Can. 120) ; deliver public documents and records to Ontario or Quebec 
(Can. 143). 

Australia; Cause writs to issue for elections to House of Representatives 
(Aust. 32) ; appoint members of Interstate Commission (Aust. 103). 
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have prosperity and large assets which latter upon joining the Union 
would be thrown into the common treasury to cancel the debts of 
other colonies. Cape Town is on the other hand not only the oldest 
city in South Africa, but also the seat of education and culture. 
The Cape was willing to let the decision go to the Union parliament 
but Pretoria refused. The matter was finally adjusted by compro- 
mise in the last days of the first convention. The convention, how- 
ever, was supported by precedent, for the Calcutta-Simla capital in 
India and the London-Dublin capital in Great Britain are success- 
ful examples of divided capitals. If the arrangement lasts for ten 
years, it will be considered satisfactory, as it took Australia and 
Canada about that period to come to a final decision on the same 
point. Moreover, the plan is not without its advantages, for it will 
cause officials to travel and become acquainted with the extreme 
conditions and needs of the country. 22 

In the Australia act the location of the capital is left to the Union 
parliament with the provision that it 

shall be within territory which shall have been granted to or acquired 
by the Commonwealth, and shall be vested in and belong to the Com- 
monwealth, and shall be in the State of New South Wales, and be dis- 
tant not less than one hundred miles from Sydney. 

Such territory shall contain an area of not less than one hundred 
square miles. * * * 

The Parliament shall sit at Melbourne until it meet at the seat of 
Government (Aust. 125). 

This quotation likewise shows marks of divided opinions, stubborn 
pretensions, and careful compromise. The convention at first left 
1he question unconditionally to the parliament, but later discussion 
and debate together with the refusal of New South Wales to pass the 
bill with the statutory majority led to the insertion of the above con- 
ditions as a sop to New South Wales. 23 

The British North America Act provides for the seat of govern- 
ment to be at Ottawa " until the Queen otherwise directs " (Can. 
16), but does not separate the various branches of government as is 
done in South Africa. 

22 Files of "South Africa," Oct., 1908-Oct, 1909. 

23 Quick and Garran, Const, of Aust. Com., 978, 979. 
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The Provincial Executive 

The original provinces designated in each constitution correspond 
to the colonies which in the beginning formed the Union. For 
these the South Africa Act provides a well defined provincial gov- 
ernment, but the Australian constitution does not clearly outline the 
" States " in either their constitution or their powers. On the other 
hand, the British North America Act goes into considerable detail 
on these subjects, and, owing to the fact that each province is more 
or less differently organized, sets forth apparently a very complex 
system of provincial government. 

In South Africa the executive powers of the provinces are vested 
in administrators and their executive committees, likewise in 
Canada they are vested in lieutenant-governors and their executive 
councils. In Australia the matter is dismissed by one sweeping 
paragraph in the act to the effect that the constitution of each State 
shall continue as at the establishment of the Commonwealth (Aust. 
106), but elsewhere in the act reference is made incidentally to a chief 
executive officer, or governor, of each State (Aust. 110, etc.), the 
mode of whose appointment is, it seems, determined by the State 
parliament. In South Africa the administrator is appointed by the 
governor-general in council, as is the case of the lieutenant-governor 
in Canada. In the former country he is to be chosen if practi- 
cable from his province, for a term of five years, to be removed by 
the governor-general in council for cause shown, and to receive a 
salary which is to be fixed by the Union parliament. A deputy 
may be similarly appointed in his absence or illness (S. A. 68, 69). 
In Canada the lieutenant-governor holds office during the pleasure 
of the governor-general, receives a salary to be fixed by parliament 
and subscribes to an oath of allegiance (Can. 58-61). Clements 
points out that the power of removal has twice been exercised in 
1879 and 1899, and states that in the former case the lieutenant- 
governor resigned because he had been censured by a vote of the fed- 
eral parliament which, he alleged, impaired his usefulness; that the 
Imperial authorities instructed the governor-general thereafter to act 
under this section (Can. 59), on the advice of his ministers; and 
that thus parliament had gained control over the provincial execu- 
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tive though it can not enact a single law to govern his conduct of 
provincial affairs. 24 An administrator to execute his office in his 
absence may be appointed when necessary (Can. 67), but only by 
the governor-general in council, and not by the lieutenant-governor. 

The executive committees in the South African provinces consist 
of four members with the administrator as chairman, chosen by the 
provincial legislative body from among its number, hold office until 
their successors are appointed in the same manner, and receive a 
salary fixed by the legislature (S. A. 78). The administrator and 
the other members of the committee may sit and speak in the pro- 
vincial council, but may not vote (S. A. 79). 

In Canada the executive council for the provinces of Ontario 
and Quebec is composed of such persons as the lieutenant-gov- 
ernor thinks fit, in the first instance of the attorney-general, the 
secretary and registrar of the province, the treasurer, the commis- 
sioner of crown lands, and the commissioner of agriculture and 
public works, besides in Quebec, the speaker of the local legislature 
and the solicitor-general (Can. 63 ). 25 

The powers, authorities and functions of the executive are the 
same as were exercised prior to the act, as far as the same are' 
capable of being exercised after the union (S. A. 81). A similar 
provision exists in the British North America Act regarding Ontario 
and Quebec (Can. 65). In Nova Scotia and New Brunswick, how- 
ever, the " executive authority," meaning probably the organization 
as well as the powers of the executive, continues as it existed at the 
union (Can. 64), but Clements appears to believe that this section 
does not include powers. 26 At this point the South Africa Act goes 
further than even the detailed British North America Act and lays 
down the mode of procedure in the executive council (S. A. 82). 

In South Africa, therefore, the executive powers of the prov- 
inces are divided as in Canada between an executive called the 
administrator and an advisory council designated the executive 

2* Clements, Can. Constitution, p. 141. 

25 For the composition of the executive council in the other Canadian provinces, 
see Clements, Can. Constitution, p. 85. 

28 Clements, Can. Constitution, p. 143; for organization, see p. 85. 
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committee, of which the administrator is a member. The executive 
committee has the general " administration of provincial affairs," 
including those powers previously exercised by the governor and the 
governor in council of the colony (S. A. 81). It may also, subject 
to parliament, appoint and discipline whatever additional provincial 
officers may be necessary (S. A. 83). In the absence of a quorum, 
however, the duties of the committee may be performed by the 
administrator (S. A. 80) and in whose name all of the executive 
acts in any event are done (S. A. 68). He may, when required to 
do so, act for the governor-general in the exercise of any powers not 
reserved or delegated to the provincial council (S. A. 84). The 
South African constitution further provides for another provincial 
executive officer, named Auditor of Accounts. He is to be appointed 
and removed by the governor-general, in council, and authorized to 
examine and audit the accounts of the province and to countersign 
warrants for the issue of money (S. A. 92). Further powers of the 
chief executives of the provinces are brought together below. 27 

Both the South Africa and the British North America Act desig- 
nate the seats of provincial government (S. A. 94, Can. 68). In South 
Africa these are the former capitals of the colonies and provision is 
made for compensating them for the " diminution of prosperity or 
decreased ratable value " by reason of their ceasing to be such capitals 
(S. A. 133). 

27 Most of the remaining powers of the chief executive of a province or state 
are as follows: 

South Africa: Fix place of elections for members of provincial councils (S. 
A. 71) ; fix times for sessions of provincial councils and prorogue same (S. A. 
74) ; recommend appropriations (S. A. 89) ; promulgate ordinances of provincial 
councils (S. A. 91) ; cast vote in executive committees (S. A. 82). 

Canada: Appoint executive councils (Can. 63) ; appoint legislative councils 
(Can. 72); fill vacancies in legislative councils (Can. 75); appoint speaker of 
legislative councils (Can. 77); dissolve legislative assembly (Can. 85); cause 
writs to be issued for election of members of legislative assembly (Can. 89) ; 
take oaths of members of legislative council and legislative assembly (Can. 128) ; 
summon the legislative assembly (Can. 82) ; constitute townships in parts of 
Quebec (Can. 144) ; appoint and prescribe duties of certain officers (Can. 134) ; 
see also Section 90. 

Australia: Cause writs to be issued for elections of senators (Aust. 12). 
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The Union Legislature 

The " legislative power " in South Africa is vested in the King, 
the Senate, and a House of Assembly (S. A. 19). This is exactly 
the wording of the Australia Act, except that the latter names 
the lower chamber a House of Representatives. The British North 
America Act does not use the words " legislative power," but states 
that " there shall be one parliament * * * consisting of the 
Queen * * * the Senate, and the House of Commons." (Can. 
17.) The meaning, however, is substantially the same. 

The South Africa Act, as well as the Australia and the British 
North America Acts, thus provides for a bicameral or two-house 
legislature such as we enjoy in the United States. History and 
theory agree that a bicameral system is safer than a unicameral 
legislature and less conservative than one of more than two chambers. 

The King being a member of the law-making body the query 
naturally arises to what extent may he alone exercise his legislative 
power at home or over a colony. In theory all legislative power 
is vested in the King. So in England for over 300 years every act 
of Parliament has been entitled " Be it enacted by the King's Most 
Excellent Majesty by and with the advice and consent " of parlia- 
ment. 28 But it is well known that in practice the power is exercised 
chiefly in the disallowance of bills, so that the crown is not the prin- 
cipal, much less the sole, legislator. This fact is now recognized 
officially by the statutes of Australia, which begin : " Be it enacted 
by the King's Most Excellent Majesty, the Senate, and the House 
of Representatives, of the Commonwealth of Australia." Probably 
the South Africa enactments will follow a similar formula. All 
of the powers of the legislature are indicated in the constitution. 
Whenever the legislature exceeds its limited jurisdiction it becomes 
the duty of the crown to veto the measure, for the delay of a 
suit in court and possible appeals might be detrimental to public 
interests. 29 

Parliament is to be prorogued and dissolved by the governor, who 

28 Quick and Garran, Const, of Aust. Com., p. 385. 

29 Todd, Pari. Govt, in Brit. Col., 2d Ed., pp. 155, 156. 
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also appoints the time for the sessions (S. A. 20). A similar pro- 
vision is found in the Australia Act, but it is omitted in the British 
North America Act. In South Africa, though the governor may 
dissolve both houses simultaneously or the Assembly alone, he is not 
given the power to dissolve the Senate alone. In Australia he may 
dissolve the House of Bepresentatives but not the Senate nor both 
houses at once, except where they have twice disagreed on a bill 
(Aust. 57). The dissolution of parliament, like the assembling 
thereof, is a prerogative of the crown, which is thus delegated to the 
governor-general. In Canada proroguing and dissolving parliament 
exist, as at common law, 30 in the crown who has by letters patent 
delegated the authority to the governor-general. On grounds of 
policy, as we shall see later, the South Africa constitution prohibits 
the dissolution of the Senate for the first ten years of the Union 
(S. A. 20). Since there is a difference between proroguing and 
summoning parliament, there must be some grant of the latter power 
to the governor. ISTo such power, save summoning the Commons in 
Canada (Can. 38), is found in any of the constitutions, but the 
power has been given in letters patent to the governors of both 
Canada and Australia, 81 and probably will be likewise granted in 
South Africa. The Australia Act adds the provision that parlia- 
ment shall be summoned within thirty days after the return of the 
writs of any general election. 

Parliament is finally required to hold a session " once at least in 
every year, so that a period of twelve months shall not intervene " 
between the sessions (S. A. 22, Aust. 6, Can. 20). This provision 
has for its object the preservation of the English rule of annual 
grants for the public service. In England by 6 & 7 William & Mary 
c. 2, parliament need not be held oftener than once in three years, 
but the passing of the " Mutiny Act " for one year only requires 
an annual session. 32 



so Clements, Can. Constitution, p. 98. 

3i Quick and Garran, Const, of Aust. Com., p. 392; Clements, Can. Constitu- 
tion, p. 98. 

32 Clements, Can. Constitution, p. 110. 
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The Senate 

The term Senate, following the American precedent, is used in all 
three acts to designate the upper house of the Union legislature. A 
somewhat novel arrangement is presented in the South Africa Act 
for the constitution of the Senate. In the first place it is immutable 
for ten years after the establishment of the Union (S. A. 24). The 
evident purpose of this provision is to preserve a consistent and 
uniform check upon legislation during the period of amalgamation 
of the races and the political views existing in the various colonies. 
It will no doubt greatly lessen party strife in a country where parties 
might at this time separate along racial lines. 

In the next place, eight senators are, to be nominated by the gov- 
ernor-general in council, while each province is to be represented by 
eight senators chosen by the joint houses of each province (S. A. 24). 
Four of the nominated senators shall be selected tin the ground 
mainly of their acquaintance " with the reasonable wants and wishes 
of the colored races of South Africa" (S. A. 24). This is one of 
the few provisions in the act concerning the much discussed native 
question which will be considered below. 

After the lapse of the first ten years of the Union, parliament is 
given the power to provide for the constitution of the Senate. Until 
parliament makes such provision, however, the above plan is to be 
followed, except that the eight senators from each province are to 
be elected by the Provincial Council and the provincial members of 
the House of Assembly sitting jointly and acting under regulations 
prescribed by the governor-general in council. A vacancy is to be 
filled in a similar manner (S. A. 25). When, however, such an 
election is contested, the election shall be according to the principle 
of proportional representation each voter having one transferable 
vote (S. A. 134). 

The scheme above outlined is different in many respects from 
the organization of the Australian Senate. In that country sena- 
tors, six to each State,, are directly chosen by the people for a term 
of six years (Aust. 7). A vacancy is filled by appointment until 
the next succeeding election. (Aust. 15.) The popular election of 
senators was adopted because of the volume of opposition against the 
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American method of election by legislatures and because part of the 
State legislatures in Australia were appointed by the Crown. 33 But 
the continuity of the Senate, such as is had in the United States, is 
broken by the new election of senators after a dissolution of the Senate 
(Aust. 12). Parliament may increase or decrease the number of 
senators but the representation must be equal, and not less than six 
senators for each original State. (Aust. 7.) Equal representation 
is further safe-guarded by section 128 which provides that no change 
in the constitution affecting a State shall be made unless approved 
by the majority of electors in that State. The Senate is divided 
into halves, the term of one-half expiring in three years and the 
other in six years, and so on until a dissolution when it is again 
divided. (Aust. 13.) There are also various general provisions 
concerning senatorial elections which must be uniform in all the 
States. (Aust. 8, 9, 10, 12.) 

The organization of the Canadian Senate is still different. By the 
act of 1867 the country was divided into three sections as regards 
representation in the Senate : Ontario, Quebec, and the Maritime 
Provinces, including Nova Scotia and New Brunswick (Can. 22). 
Each division was to have twenty-four senators. If Newfoundland 
entered the Dominion, which has never happened, she was to have 
four senators, and if Prince Edward Island joined, she was also to.be 
given four senators by a process of adding her to the section of Mari- 
time Provinces and taking away two senators each from the number 
accredited to Nova Scotia and New Brunswick (Can. 147). Under 
the act of 1867 the first senators were summoned to the senate by 
the Queen, their names being inserted in the royal proclamations of 
union (Can. 25). Additions to these were afterward made by three 
or six, equally distributed among the three divisions, and sum- 
moned by the governor-general upon royal direction (Can. 24-26). 
This provision was introduced upon the recommendation of the Eng- 
lish government for the purpose of 

restoring harmony between the legislative council and the popular 
assembly if it shall ever unfortunately happen that a decided difference 
of opinion shall arise between them. 34 

33 Quick and Garran, Const, of Aust. Com., pp. 418, 519. 

34 Clements, Can. Constitution, p. 116. 



28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

After the number of senators had thus been increased by three 
or six, the normal number of seventy-two was resumed by lack of 
further appointment, except upon royal direction (Can. 27). The 
act of 1871 allowed parliament to provide for representation in the 
senate of provinces subsequently admitted. Consequently, Mani- 
toba has four senators, British Columbia three, Alberta and Sas- 
katchewan four each, making a total of eighty-seven senators, 35 not- 
withstanding the act of 1867 states that " the number of senators 
shall not at any time exceed seventy-eight " (Can. 28). But the latter 
number is held to apply only to the original provinces. With the 
entry of the new provinces, the principle of equal representation 
was broken down, except as to the three original divisions of Can- 
ada. No change can now be made without an Imperial act. 36 Thus 
the theory of equal State rights constitutionally and politically, has 
been dropped from the Canadian scheme and the plan of true federa- 
tion of equal States has received a vital blow. The term of a senator 
is for life (Can. 29), a guarantee probably of independence in the 
exercise of his legislative duties. 37 Vacancies are filled by summons 
of the governor-general (Can. 32). 

The qualifications of senators vary in the three colonies: South 
Africa and Canada set the age at thirty years, while Australia ad- 
mits them at twenty-one; South Africa and Australia require 
eligibility to vote for a member of the lower house; South Africa 
provides for five years residence, Australia three years, and Canada 
merely that the senator reside in the province from which he is 
appointed. "A British subject of European descent " alone is eligi- 
ble in South Africa the natives being thus excluded, while in Aus- 
tralia and Canada he must be either a native or naturalized subject ; 
South Africa requires a property qualification of five hundred 
pounds in immovables and Canada $4,000 (S. A. 26, Can. 23, Aust. 
34). In Canada, as in the United States, the decision of questions 
respecting qualifications of senators, is given to the Senate (Can. 

35Dodd, Modem Constitutions, p. 189. 

se Clements, Can. Constitution, pp. 112, 113. 

37 Clements, Can. Constitution, p. 112. 
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33, U. S. Art. 1, see. 5). Moreover, none of the colonial Senates 
exercises judicial functions such as the American Senate does and 
in a larger degree the House of Lords ; neither does it enjoy executive 
life as does the United States Senate in relation to treaties and 
appointments to office. 38 

The Senate being thus established, the running of the body in 
the three colonies is provided for in similar terms. Thus in South 
Africa and Australia the Senate chooses a president (S. A. 27, Aust. 
17) whose removal, resignation, or successor is provided for in 
the constitution. But in Canada the governor appoints and removes 
the "speaker" (Can. 34). Also a senator in any of the colonies 
may resign his seat (S. A. 29, Aust. 19, Can. 30) in writing ad- 
dressed to the governor (or president in Australia). Canada, how- 
ever, is the only colony providing in detail for vacancies for other 
reasons than resignation, as change of allegiance, bankruptcy, treason, 
felony, loss of the property, residence, or other qualification (Can. 
31). But in South Africa as well as Canada and Australia non- 
attendance for one whole session, two consecutive sessions, or two 
consecutive months, respectively, without permission, forfeits the 
seat (Aust. 20). Each constitution provides for a quorum: twelve 
being the necessary number in South Africa, fifteen in Canada and 
one-third of the senators in Australia (S. A. 30, Can. 35, Aust. 
22), and in the latter country the failure of any State to be repre- 
sented does not interrupt the despatch of business (Aust. 11). This 
provision was thought to be an inducement to hold early elections to 
fill vacancies in the Senate. 39 While all of the constitutions provide 
that questions shall be determined by a majority of votes, in South 
Africa as in the United States the president of the Senate has no vote 
save in case of a tie; whereas in the other colonies, the presiding 
officer always has a vote and an equality of votes is a negative de- 
cision (S. A. 31, Aust. 23, Can. 36, U. S. Art. 1, sec. 3) ; for, it is 
said, to give a presiding officer who is also a senator a casting vote 
would grant unequal representation. 

38 Clements, Can. Constitution, p. 112. 

39 Quick and Garran, Const, of Aust. Com., p. 429. 
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The Lower Chamber 

The discussion of the lower house of parliament can not, owing 
to lack of space, be carried into as great detail as the description of 
the Senate has been. Being chosen by the people, the House is of 
course the popular chamber, while the Senate, as we have seen, is ap- 
pointive save in Australia. The members of the lower house, called 
House of Assembly in South Africa, House of Commons in Canada, 
and House of Eepresentatives in Australia, are directly chosen by the 
people (S. A. 32, Aust. 24). It is not expressly so stated in the 
Canada Act, but the word " elected " is constantly used in that con- 
nection. The initial number and apportionment of members is like- 
wise indicated, 121 for South Africa, 181 for Canada, 62 for 
Australia (S. A. 33, Can. 37, Aust. 26), and each act provides for 
readjusting the representation at a later date if necessary. In 
South Africa the number may not be diminished until the total 
number has reached 150 members or until ten years have elapsed 
(S. A. 33). This is evidently for the purpose of maintaining the 
excessive representation given to the weaker provinces and giving 
them ample opportunity to develop and to forget the ignominy of un- 
equal representation. In Australia and Canada parliament is given 
the power to make laws subject to the constitution for increasing the 
representation (Aust. 27, Can. 52). In all of the colonies the read- 
justment of representation is ultimately on the basis of population. 
In South Africa a " quota of the Union " is obtained by dividing the 
total European male population 40 as shown by the census of 1904 
by the total initial number of representatives. A census of European 
male adults is required every five years and for every increase by 
the amount of a quota an additional member is given to a province, 
save in those provinces already enjoying excessive representation. 
To any of these no additional member is given until the population ex- 

40 This provision eliminates the native voters in the Cape from the calcula- 
tion of the quota and thus reduces the number of representatives from that 
province. Though this in a way produces inequality of representation, it is 
believed in South Africa that equal representation will ultimately be achieved. 
In order to placate the Cape on this point proportional representation for the 
House of Assembly was omitted in favor of one member constituencies. 
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ceeds the quota multiplied by its present number of representatives. 
Thus the undue representation is brought back to the normal (S. A. 
34). But the number of representatives can not so be increased 
above 150, "without the consent of parliament. 

In Australia, after the initial election the number of representa- 
tives is to be as " nearly as practicable twice the number of the 
senators " and is to be in proportion to the population. The quota 
is obtained " whenever necessary " by dividing the total population 
as shown by the latest statistics by twice the number of senators, 
and the number of members for each State is obtained by dividing 
the population of the State by the quota. But not less than five 
members may be returned by any original State (Aust. 24), and 
disqualified voters are not to be counted in the population for ob- 
taining representation (Aust. 25). It is said that this clause is 
based on the fourteenth amendment to the constitution of the United 
States and also that the power to authorize the preparation of the 
statistics and to declare when a reapportionment is necessary would 
appear to rest with the parliament. 41 

In Canada the readjustment is made after every decennial census. 
Quebec is to have the fixed number of sixty-five members and the 
quota is obtained by dividing her population by sixty-five. The 
number of members to be assigned to each province is arrived at by 
dividing its population by the quota. But no reduction is to take 
place in the representation of any province unless the ratio of its 
population to the total population of Canada has been reduced one- 
twentieth part or more (Can. 51). Subject to these provisions the 
number of members is to be increased only by parliament 42 
(Can. 52). 

41 Quick and Garran, Const, of Aust. Com., pp. 454, 456. 

42 Compare the reapportionment Act of Oct. 24, 1903. The American plan is 
to apportion not more than one representative to every 30,000 inhabitants, but 
each State shall have at least one representative (U. S. Const., Art. 1, sec. 2). 
The reapportionment is generally made by act of Congress following the de- 
cennial census. The act apportions the number of members to each State and 
provides that the State legislature divide the State into districts having about 
equal populations and returning one member each. See Act of Congress Jan. 16, 
1901, 31 Stats. Large 733. 
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The electoral districts in Sotith Africa and Canada return one 
member each (S. A. 39, Can. 40) while in Australia, each State is 
an electorate unless it is otherwise regulated by parliament (Aust. 
29). In South Africa the redisricting is automatic. After the 
first districting the governor-general in council shall choose three 
judges of the Supreme Court of South Africa who shall divide each 
province into electoral districts containing a quota of electors. In 
arriving at the result the judges are to consider community or 
diversity of interests, means of communication, physical features, 
diversity of population, etc., and may depart from the calculated 
population of such a district fifteen per centum either way (S. A. 
40). The redisricting is to be done after each quinquennial census. 
This method is aimed at preventing " gerrymandering " which has 
received so nruch criticism in the United States, where, as we have 
seen, the redistricting is done by the State legislatures. 

In Australia this matter is left to the parliament for regulation 
(Aust. 29). Meanwhile, the States as in America determine it, and 
such was the case in Canada (Can. 51). 43 

All of the constitutions provide more or less in detail for elections 
of members and qualifications of voters. With remarkable similar- 
ity all leave the qualifications of voters as they were in the colonies 
unless otherwise provided by parliament (S. A. 35, 36, Aust. 30, 
Can. 41). Consequently until made so by parliament the qualifica- 
tions of voters need not be uniform throughotit the Union. Diversity 
likewise exists in America where the franchise is purely a State ques- 
tion. In South Africa, however, there are the limitations that " no 
such law [of parliament] shall disqualify any person in the province 
of the Cape of Good Hope who * * * at the establishment of the 
Union is, or may become capable of being registered as a voter 
* * * by reason of his race or colour only " unless the bill shall 
pass both houses in joint sitting by two-thirds of the total number 
of members ; and that " no person who at the passing of any such 
law is registered as a voter in any province shall be removed from 
the register by reason only of * * * race or colour" (S. A. 

« Compare the Reapportionment Act of Oct. 24, 1903. 
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35 ). 44 These clauses are the result of a compromise on the negro 
franchise question which was one of the most hotly discussed problems 
before the convention. Cape Town was the only colony that had 
granted the ballot to the natives, and she not only refused to sur- 
render their franchise, but sought thus to safeguard it in the constitu- 
tion against encroachments by the other colonies. 45 There is no 
express provision for woman suffrage, though a petition to that effect 
was laid before the convention. The word " persons," however, in 
section 35 might reasonably be construed to include both male and 
female voters. 

The election of members is in each act controlled by the laws of 
the provinces as they were at the time of the union, unless, in Australia 
and Canada, otherwise changed by parliament (S. A. 37, Aust, 30, 
Can. 41) ; but in South Africa there is a general provision that the 
elections shall take place on the same day, to be selected by the 
governor-general in council, throughout the Union (S. A. 37 ). 46 

The qualifications of representatives to the lower house in South 
Africa are those of an elector who has resided within the province 
five years and is a " British subject of European descent " (S. A. 44). 
Thus the natives are barred from sitting in the House of Assembly. 
In Australia the qualifications are the same as those for senators 
already given (Aust. 34), while in Canada they are such as the laws 
of the province provide for provincial assemblymen (Can. 41). 

With the lower house thus established and organized, its mainte- 
nance and procedure are in a measure provided for in the constitu- 
tions. Thus it is to continue unless sooner dissolved, for five years 
in South Africa and Canada (S. A. 45, Can. 50), and three years 
in Australia (Aust. 28). In South Africa and Australia a member 
may resign in writing addressed to the presiding officer or the gov- 
ernor-general (S. A. 48, Aust. 37). The speaker is elected by the 
House and a vacancy or absence is filled in the same manner. The 
Canadian constitution is similar, but it defines absence as non- 

** For debate on whether these clauses cover natives who acquire the ballot 
in the future, see Parliamentary Debates, 1909, Vol. 9, column 1639. 
« Compare U. S. Const. Amendments 14 and 15. 
« Compare U. S. Const., Art. 1, Sec. 4. 
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attendance for forty-eight consecutive hours. In the former two 
countries he may be removed by a vote of the House (S. A. 46, 
Aust. 35). 

The quorum of members necessary for the transaction of business 
is provided for in each constitution: thirty in South Africa, twenty 
in Canada, and one-third of the members in Australia (S. A. 49, 
Can. 48, Aust. 39), while in the United States, Switzerland, and 
Germany, a majority is sufficient. 

All three constitutions provide that a majority of votes shall deter- 
mine all questions and that the speaker shall have a vote only in case 
of a tie (S. A. 50, Can. 49, Aust. 40). 

Both Houses 

The houses of parliament in Canada are so different in their 
make-up that the constitution contains very few provisions common 
to both. On the other hand, the provisions in the South Africa and 
Australia Acts under this head are strikingly similar. Thus mem- 
bers are required to take an oath of allegiance to the crown before 
taking their seats (S. A. 51, Aust. 42, Can. 128), and a member of 
either house shall not sit as a member of the other house (S. A. 52, 
Aust. 43). In Canada the last restriction is limited to senators 
who can not sit or vote in the House (Can. 39). South Africa, on 
the other hand, has crystalized into its constitution the English 
custom that ministers of state may sit and speak in either house but 
vote only in the one of which they are members. Certain disquali- 
fications are imposed on members, such as: holding another office of 
profit under the crown (but this does not apply to ministers, pen- 
sioners, or in general members of the military or naval forces) ; 
insolvency; and conviction and imprisonment for a crime. To the 
last Australia adds the words, " and is under sentence or subject to 
be sentenced " therefor, while South Africa uses the words, " shall 
have been sentenced," but adds, " unless he shall have received * * * 
a pardon or unless such imprisonment shall have expired at least five 
years before the date of his election." The South African constitu- 
tion adds the further disability of unsound mind, while Australia 
forbids allegiance or adherence to a foreign power or pecuniary 
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interest in any agreement with the public service, save as a member 
of a corporation of more than twenty-five members (S. A. 53, 
Aitst. 44). 

The penalty for incurring any of these disabilities or for failing 
to attend parliament (two consecutive months in any session in 
Australia, or for a whole session in South Africa) without leave, is 
the loss of the member's seat. In Canada the penalty for non- 
attendance is limited to senators (Can. 31). In South Africa the 
same penalty follows the failure to possess the other qualifications 
for membership, and in Australia the taking of fees for services ren- 
dered to the Commonwealth or in the parliament to any person or 
State (S. A. 54, Aust. 45, 38, 20). Moreover, in both countries 
one who is disqualified is liable to pay one hundred pounds for each 
day that he occupies a seat as a member of either house. South 
Africa adds the words " knowing that he is so disqualified " and 
requires the fine to be paid into the treasury, while Australia grants 
the fine to any one who sues for it (S. A. 55, Aust. 46). 

Both South Africa and Australia grant a salary of four hundred 
pounds to a member of either house, 47 the former deducting three 
pounds for every day of absence and granting no allowance to a 
minister receiving a salary or to the presiding officer (S. A. 56, Aust. 
48). One can fancy a dignified senator or an important assembly- 
man rushing to his seat before roll call, proffering an excuse for 
absence or possibly by agreement answering to the name of a belated 
colleague. The powers, privileges, and immunities of both houses 
and their members shall be declared by parliament (S. A. 57, Aust. 
49, Can. 18 48 ), and until so declared shall be in South Africa those 
of the House of Assembly of the Cape of Good Hope, and in Australia 
those of the English House of Commons, while in Canada parliament 
may grant no greater privileges and immunities than those enjoyed 
by the English House of Commons. 49 Then follow provisions for 

47 Compare O. S. Const., Art. 1, Sec. 6, Subsee. 1, where salaries are left 
to be fixed by law. 

■*s As amended by " The Parliament of Canada Act 1875." 

4 9 For a list and discussion of the powers, privileges and immunities of the 
House of Commons, see Quick and Garran, Const, of Aust. Com., p. 501 et seq. 
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the conduct of business, and in the South Africa Act for the pro- 
cedure of joint sittings. 60 

The Provincial Legislature 

In the South African and the Canadian constitutions the legis- 
lative bodies are outlined in considerable detail, while in the Aus- 
tralia Act, owing to the continuance of the State constitutions, little 
mention is made of the matter (Aust. 106). In South Africa the 
local legislature is designated the provincial council. A provincial 
council is granted to each province and consists of not less than 
twenty-five members elected one from each parliamentary electoral 
district (S. A. TO). The qualifications of members are those of 
the electors, which in turn are those of voters for members of the 
House of Assembly. Thus natives in the Cape province may sit in 
the council. Details for adjustment of electoral divisions when 
necessary and for elections, are also given (S. A. 70, 71). The 
disabilities of members of parliament, such as conviction of crime, 
insolvency, etc., the conditions on which their seats become vacant 
and the penalty for sitting when disqualified are applied mutatis 
mutandis to members of the council ; and a member may not at the 
same time be a member of parliament (S. A. 72). The council 
shall continue for three years without being sooner dissolved (S. A. 
73) and a session must he held once each year (S. A. 74). Then 
follow provisions concerning the conduct of business, the salary of 
members, and freedom of speech and vote in the council (S. A. 75, 
76, 77). 

The British North America Act provides for two sorts of pro- 
vincial legislatures owing to the fact that their organization prior to 
the act was largely retained in force. Ontario has a " legislative 
assembly," consisting of the lieutenant-governor and one house 
originally of eighty-two members, one from each electoral district 
(Can. 69, 70). But the number of members has been several times 
changed in different provincial legislatures, since 1867, under 

50 For other powers which are common to hoth houses, compare S. A. 26 and 
44, 31 and 50, 28 and 47, 27 and 46; Aust. 16, 17 and 35, 18 and 36, 20 and 38, 
19 and 37, 22 and 39. 
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authority of section 92. B1 It is now well settled that the crown is 
a party to provincial legislation, the lieutenant-governor representing 
the British sovereign as a constituent branch of the assembly. 52 The 
constitution of the legislature in Nova Scotia and New Brunswick 
continue, subject to change under the act, as they existed at the 
union (Can. 88), and like Quebec have a legislature composed of the 
lieutenant-governor and two houses styled the " legislative council " 
and the "legislative assembly" (Can. 71). The legislative coun- 
cil of Quebec had originally twenty-four members appointed by the 
lieutenant-governor to represent each of twenty-four electoral dis- 
tricts and to hold office for life unless the legislature provides other- 
wise (Can. 72). The qualifications of these councillors and the 
conditions of vacating their seats are the same as for senators for 
Quebec (Can. 73, 74). Then follow detailed provisions, comparable 
to similar sections relating to the parliament of Canada, for filling 
vacancies, deciding questions respecting qualifications and vacancies, 
appointing and removing the speaker, constituting a quorum, and 
determining questions by a majority vote (Can. 75-79). The legis- 
lative assembly of Quebec is composed of sixty-five members elected 
from each of sixty-five electoral divisions which are subject to altera- 
tion under certain conditions (Can. 80). 

In respect to the legislative assemblies of both Quebec and Ontario 
the Canadian constitution provides that they be called together 
by the lieutenant-governor ; that a session be held once each year ; 5S 
that an office of profit under the lieutenant-governor render the in- 
cumbent ineligible to membership, but he may be a member of the 
executive council or hold certain other named offices if he be elected 
while holding such office. There are further provisions that the 
qualifications of members and of electors, and the method of election, 
be governed by the laws in force at the union; that the legislatures 
continue for four years unless sooner dissolved; and that the corre- 
sponding provisions for the House of Commons of Canada govern 

si Clements, Can. Constitution, p. 148. 

52 Clements, Can. Constitution, p. 147, citing Liquidator's Case, 61 L. J. P. 
C. 75. 

°3 Note the absence of a similar provision for Nova Scotia and New Brunswick. 
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the speakership, quorum, and the mode of voting (Can. 82-87). 
All of these provisions save the first two (Can. 82, 86) have since 
been changed or acted upon by the local legislatures under the blanket 
power granted in section 92. 54 

The legislatures of all of the provinces are subject to the same 
limitations as the Dominion parliament in regard to appropriation 
and tax bills, recommendation of money votes, and the assent, dis- 
allowance, and reservation of bills (Can. 90). 

The Powers of the Union Legislature 

The Union and provincial legislatures being thus organized and 
established, the distribution of the powers of legislation between the 
Union and the provinces will be taken up separately. 

All of the constitutions make a general grant to parliament of 
power " to make laws for the peace, order and good government " of 
the colony (S. A. 59, Aust. 51, Can. 91). The British North 
America Act explains that this general power extends to 

all matters not coming within the classes of subjects by this act as- 
signed exclusively to the legislatures of the provinces; and for greater 
certainty, but not so as to restrict the generality of the foregoing terms 
of this section, it is hereby declared that * * * the exclusive legis- 
lative authority of the parliament of Canada extends to all matters 
coming within the classes of subjects next hereafter enumerated, 
* * * (Can. 91). 

Then follows an enumeration of the powers delegated to the Union 
legislature, while the next section sets forth the matters in respect to 
which the provincial legislatures have exclusive power to make laAvs 
(Can. 92). 

The Australia Act, on the other hand, does not thus explain the 
general grant, but merely appends thereto a list of powers without in 
any manner specifying whether they are exclusive powers (Aust. 51). 
But the succeeding section is in these words : 

The parliament shall * * * have exclusive power to make laws 
for the peace, order and good government of the Commonwealth with 
respect to: 

5* Clements, Can. Constitution, pp. 150-153. 
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Then follows another list of powers (Aust. 52). ISTo detailed enu- 
meration of powers of the States is given, nor is there in terms any 
general division of powers except in these words : 

Every power of the parliament of a colony * * * shall unless it 
is by this constitution exclusively vested in the parliament of the Com- 
monwealth or withdrawn from the parliament of the State, continue as 
at the establishment of the Commonwealth (Aust. 107 ). 55 

The South Africa Act follows the general grant as to " peace, 

order and good government " by no enumeration of powers whatever 

and in the succeeding sections goes on to discuss money bills, royal 

assent, etc. Even equality of taxation, which public opinion hopes 

will he ultimately attained, is not required by the constitution. The 

first section under provincial powers, however, reads 

Subject to * * * the assent of the governor-general in council 
as hereinafter provided, the provincial council may make ordinances in 
relation to matters coming within the following classes of subjects 
* * * (S. A. 85.) 

This is followed by a catalogue of subjects which may be regarded 
as outlining the exclusive jurisdiction of the provincial legislatures. 
Further discission of the division of powers will he continued after 
some of the powers have been roughly compared. 

The subjects concerning which the Canadian parliament has ex- 
clusive legislative authority are typical and include : public debts and 
property, trade and commerce, taxation, loans, postal service, census, 
defense, salaries of federal officers, navigation and shipping, quaran- 
tine, fisheries, currency and coinage, banking and paper money, 
weights and measures, legal tender and interest, bankruptcy, patents, 
copyrights, Indians, naturalization and aliens, marriage and divorce, 
criminal law and procedure, etc. To these subjects should be added 
those expressly excepted from the topics exclusively within the sphere 
of provincial legislation, namely, the office of lieutenant-governor, 
transportation and telegraph lines extending beyond the limits of a 
province (Can. 91, 92). It is further laid down that the Dominion 
may not tax provincial property (Can. 125). 

The Australian constitution includes in the list of nonexclusive 
powers of parliament most of these save salaries of federal officers, 

ss Compare U. S. Const., Amendment 10. 
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criminal law and procedure, provincial executive, transportation, etc., 
and adds many more details, such as bounties on the production and 
export of goods, telephones, astronomical observations, insurance, 
trading and financial corporations, old age pensions, execution of 
process and judgments of State courts, recognition throughout the 
Union of the laws, acts, records, and judicial proceedings of States, 
emigration and immigration, external affairs, relations with the 
islands of the Pacific, acquisition of property, control of railways for 
naval and military purposes, acquisition and construction of railroads 
with the consent of the State, interference in industrial disputes 
extending beyond State limits, etc., (Aust. 51). To these may be 
added the exclusive powers to make laws in regard to the seat of 
government, all public property, and the departments of the public 
service taken over by the government, viz., posts, telegraphs and tele- 
phones, defense, shore signals, and quarantine (Aust. 69, 52), 
Furthermore the Commonwealth may not tax any kind of State 
property (Aust. 114), lay discriminating taxes (Aust. 51 (2)), or 
prohibit religious freedom (Aust. 116). B6 

No such list of powers is set forth in the South Africa Act, but 
it serves to show what the framers of the Australian and Canadian 
constitutions intended to cover by the phrase " peace, order and good 
government," and therefore, may indicate the scope of the same 
clause in the South Africa Act, save as limited by the powers granted 
to the provincial legislatures. There are, however, distributed 
throughout the constitution, certain powers which are granted to the 
federal parliament ; as to fix the constitution of the Senate after ten 
years (S. A. 25), the qualifications of- voters for member of the House 
of Assembly (S. A. 35), the powers, privileges and immunities of 
parliament and its members (S. A. 57), the appointment, tenure, 
retirement and superannuation of public officers (S. A. 83), fix the 
salary and request the removal of Supreme Court judges (S. A. 100, 
101), limit appeals to the Privy Council (S. A. 106) and provide 
for the levy of duties of customs and excise (S. A. 136). 5T 

56 Compare U. 8. Const., Amendment 1. 

57 A fairly complete list of the other parliamentary powers distributed 
throughout the constitutions follows: 

South Africa: Regulate borrowing of money by provinces (S. A. 85) ; regu- 
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All of the constitutions contain provisions regarding money bills. 
In South Africa they must originate in the House and may not be 
amended in the Senate which, moreover, may not amend any bill so 
as to increase any proposed burden or charge on the people (S A. 
60). This provision is borrowed almost bodily from the Australia 
Act (Aust. 53), but this act allows the House to return any such 
bill to the Senate with the request to omit or amend any provisions 
therein. The British North America Act, on the other hand, merely 
requires that money bills shall originate in the lower house (Can. 

late taking of evidence as to enactment of special laws (S. A. 88) ; approve 
the remuneration of the Auditor of Accounts (S. A. 92) ; provide for settling elec- 
tion disputes (S. A. 98 (iv) ) ; request admission of new provinces (S. A. 149) ; 
request admission of territories (S. A. 150); make appropriations of money (S. 
A. 117, 125, 119) ; change regulations in regard to elections (S. A. 132) ; approve 
withdrawal of compensation to capitals of former colonies ( S. A. 131 ) ; fix 
powers of Public Service Commission ( S. A. 142 ) ; determine pensions otherwise 
unprovided for (S. A. 146) ; delegate -the appointing power of the governor- 
general in council (S. A. 15) ; delegate the powers and functions of the governor- 
general in council (S. A. 16) ; increase membership of House of Assembly (S. A. 
34); regulate payment of salaries to members of parliament (S. A. 56); fix 
salaries of administrators ( S. A. 69 ) ; approve rules of court procedure ( S. 
A. 107). 

Canada: Alter powers and functions of governor-general (Can. 12) ; define 
privileges, immunities and powers of members of parliament (Can. 18) ; readjust 
the representation of the four provinces (Can. 51); increase number of mem- 
bers of House of Commons (Can. 52) ; alter qualifications of members and mode 
of their election for House of Commons (Can. 41) ; fix quorum of Senate (Caii. 
35) ; fix salary of lieutenant-governors (Can. 60) ; establish court of appeal 
and additional courts (Can. 101) ; request removal of judges of superior courts 
( Can. 99 ) ; fix salaries of provincial and admiralty judges ( Can. 100 ) ; request 
admission of new colonies (Can. 146) ; establish new provinces (Can. 2, Act 
1871); alter limits of provinces (Can. 3, Act 1871); legislate for any terri- 
tory (Can. 4, Act 1871); alter customs and excise laws of each province (Can. 
122); provide for audit of collection of revenue (Can. 103); alter salary of 
governor-general (Can. 105); appropriate for the public service (Can. 106); 
alter and repeal certain old provincial laws (Can. 129); provide for appoint- 
ment of officers (Can. 131); perform obligations of treaties (Can. 132); pro- 
vide for representation of territories (Can. 1, Act 1886) ; unify, with consent of 
the provinces, the laws of property, civil rights and procedure in certain provinces 
( Can. 94 ) ; legislate concerning agriculture and immigration for all of the 
provinces ( Can. 95 ) . 

Australia: Legislate concerning detention by States of offenders against 
federal laws (Aust. 120) ; annual State inspection laws (Aust. 112) ; prescribe 
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53). All of the constitutions are alike in providing against the 
passage of such a bill to any purpose that has not been first recom- 
mended to the House by the governor-general (S. A. 62, Aust. 56, 
Can. 54). Save the origin of money bills, these provisions are 
novel enough to Americans whose constitution expressly provides 
that the Senate may amend revenue bills " as any other bills " (TJ. S. 
Const. Art. 1, sec. 7). The provisions, however, merely put in 
written form a custom which appears to have been followed in Great 
Britain for over two centuries. 58 

additional justices for the High Court (Aust. 71) ; request removal of justices of 
the High Court (Aust. 72) ; fix remuneration of justices of the High Court (Aust. 
72) ; provide for actions against the Commonwealth or a State (Aust. 78) ; make 
exceptions to and regulations for jurisdiction of the High Court (Aust. 73) ; fix 
quorum of federal courts (Aust. 79) ; confer original jurisdiction on the High 
Court in certain matters (Aust. 76) ; limit appeals to the Privy Council (Aust. 
74) ; establish conditions of admission and representation of new States (Aust. 

121) ; make laws for the government and representation of new territories (Aust. 

122) ; alter the limits of a State with its consent (Aust. 123) ; fix compensation 
for State property acquired (Aust. 85) ; grant financial assistance to a State 
(Aust. 96) ; exclusive power to impose duties (Aust. 90) ; fix number, salary and 
offices of ministers (Aust. 65, 66) ; delegate the appointing power (Aust. 67) ; 
fix electoral divisions for senators (Aust. 7) ; fix number of senators to a State 
(Aust. 7) ; prescribe qualification of electors of senators (Aust. 8) ; prescribe 
uniform method of choosing senators (Aust. 9) ; legislate for elections of repre- 
sentatives (Aust. 10); regulate rotation of senators (Aust. 14); change method 
of determining representation in the House (Aust. 24) ; legislate for determin- 
ing electoral divisions for the House (Aust. 29) ; prescribe qualifications of 
representatives (Aust. 34) ; legislate for elections of representatives (Aust. 31) ; 
prescribe qualifications of electors of representatives (Aust. 30) ; fix quorum 
in the House (Aust. 39) ; provide for determination of qualifications or elections 
of members of parliament (Aust. 47) ; fix penalty for unqualified person sitting 
in parliament (Aust. 46) ; fix salary of representatives and senators (Aust. 
48) ; declare powers, privileges and immunities of parliament and its members 

(Aust. 49) ; make rules for conduct of its business and exercise of its powers and 
privileges and immunities (Aust. 50) ; legislate as to duties and balances of 
revenue paid to States (Aust. 93) ; provide for monthly payment of surplus 
revenues to States (Aust. 94) ; legislate with respect to navigation and shipping 
and State railways (Aust. 98) ; request removal and fix salary of Inter-State 
Commissioners (Aust. 103) ; fix powers of adjudication and administration of 
Inter-State Commission (Aust. 101) ; prohibit preference or discrimination as to 
railways (Aust. 102). 

58 Quick and Garran, Const, of Aust. Com., p. 667, citing May's Pari. Proc, 
10th Ed. 542. 
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The South Africa Act follows the Australia Act in the excellent 
provision that an appropriation bill " shall deal only with such ap- 
propriation " (S. A. 61, Aust. 54), thus avoiding the addition of 
'■' riders " which might slip through parliament unnoticed and which 
would prejudice in these countries the right of amendment by the 
Senate. The provision is not found in the British North America 
Act, though it is said to have been a recognized constitutional rule 
in England for 200 years. 

It is evident that if the Senate, thus shorn of power, refused to 
agree to a bill a deadlock might result. But the essence of parlia- 
mentary government is that the ministry obtain legislation or resign. 
In order to adapt parliamentary government to a bicameral legis- 
lature, the South Africa and Australia Acts have introduced a 
scheme not found in the Canadian constitution nor perhaps unfortu- 
nately in our own. If a bill passes the House and is rejected by the 
Senate or passed with amendments undesirable to the House and if 
after an interval (three months in Australia and at the next session in 
South Africa), the House again passes the bill and it is rejected or 
amended by the Senate as before, the governor-general may convene 
a joint sitting of both houses. In Australia he dissolves the parlia- 
ment before the joint sitting is convened. The members deliberate 
together and if the bill is affirmed by a majority of the number of 
members present (of the total number in Australia), it is taken as 
duly passed by both houses of parliament. In the case of bills 
appropriating money for the public service, the South Africa Act 
provides that the joint sitting may be convened during the same 
session (S. A. 63, Aust. 57). Clearly it might happen that the 
majority in the House in favor of a bill would be the same as the 
majority in the Senate against the bill up to a number which would 
be one less than the whole number of senators. In that event the 
majorities would cancel each other at the joint sitting and the re- 
mainder of each house be equally divided. While this chance of a 
deadlock seems perfectly possible, in practice, however, it would 
probably seldom occur, especially in Australia where the parliament 
is dissolved and " goes back to the country " before the joint sitting 
is convened. 
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The last event in the history of a bill is similarly provided for in 
all of the three constitutions. This is the royal assent which is the 
point where the crown has opportunity to touch and in some degree 
mould legislation. When a bill has passed both houses it is pre- 
sented to the governor-general for his assent, or dissent in the King's 
name, or reservation for the crown's pleasure, which he shall declare 
according to his discretion but subject to the constitution and his 
instructions from the King (S. A. 64, Aust. 58, Can. 55). This is 
thought to be a valuable charter to local and special interests in South 
Africa besides establishing harmony between England and the colony. 
The practice of limiting the assenting powers of the governor-gen- 
eral was first put in statutory form in 1842 (5 and 6 Vict. c. 76, sec. 
40) and supplemented by several later acts. 59 The clause as to 
instructions is omitted from the Australia Act and appears in the 
South Africa Act as an amendment made by the second convention 
at Bloemfontein. At the same time an amendment was added that 

All bills repealing or amending this section or any of the provisions 
of Chapter 4 under the heading " House of Assembly " and all bills 
abolishing provincial councils or abridging the powers conferred on 
provincial councils under section eighty-five, otherwise than in accordance 
with the provisions of that section shall be so reserved. 

This is evidently a safeguard added at the instance of the weaker 
provinces, of which Natal was, as we have seen, the most jealous of 
her rights. Also all bills altering or amending any provisions of the 
Schedule on native affairs are to be reserved (S. A. Schedule, 25). 
After the governor-general receives a bill he may return the same to 
the originating house with any amendments which he may recom- 
mend and the house may deal with the recommendation (S. A. 64). 
This is borrowed from the Australia Act (Aust. 58). 

The King may disallow any law within one year after the assent 
of the governor-general, and such disallowance takes effect from the 
day the governor-general notifies parliament of the same (S. A. 65). 
This also is taken bodily from the Australian constitution (Aust. 59) 
and in substance is the same as the corresponding provision of the 
British North America Act, except that the latter allows a period 

59 Quick and Garran, Const, of Aust. Com., p. 690. 
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of two years within which a law may be disallowed (Can. 56). 
That the governor will perform this duty is insured by his appoint- 
ment from the crown, who can replace him by one who will follow 
the royal instructions. In practice, however, though the veto of 
the crown is used upon the advice of his responsible ministers and 
of the Commons and is considered to be a living power, the King 
rarely disallows an act of a self-governing colony. It has become 
the custom to limit disallowance to acts involving the whole British 
Empire, such as acts contrary to a general British statute or an 
Imperial treaty. Thus some years ago Canada adopted a pro- 
tective tariff system which she applied also to England. Great 
Britain threatened to disallow the act, but Canada protesting, the 
matter was dropped. As to the reservation of bills for the King's 
pleasure, the South Africa Act follows exactly the provisions of the 
Canadian and Australian constitutions, to the effect that a reserved 
bill shall have no force unless and until within one year from the day 
it was presented to the governor-general, he notifies parliament of 
the King's assent thereto; save that in Canada and Australia the 
period is two years (S. A. 66, Aust. 60, Can. 57). Formerly in 
Canada the crown directed the governor-general to reserve certain 
classes of acts, but this practice has been discontinued and the Do- 
minion has thus gained more complete autonomy. 

The equality of languages is as well provided for in South Africa 
as it is in Canada. In South Africa the laws are to be enrolled 
in both languages, two copies of which, one signed by the governor- 
general, are deposited with the Appellate Court, and in case of 
conflict between the two copies, that signed by the governor-general 
shall prevail (S. A. 67). There is a similar requirement for pro- 
vincial ordinances (S. A. 91). The governor-general being an Eng- 
lishman would in all probability prefer to sign the English copy, 
thus putting the English language in this particular above the Dutch. 
This slight inequality, moreover, does not appear to be overcome by 
the additional section which in general terms states that both shall 
be the official languages of the Union, enjoy equal freedom, rights, 
and privileges, and be used in all records and proceedings of parlia- 
ment as well as in all bills, acts and notices of general public inter- 
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est (S. A. 137, cf. Can. 133). Furthermore no officer in the service 
of the colony shall be dispensed with at union for his lack of knowl- 
edge of either language (S. A. 145 ). 60 

The Powers of the Provincial Legislatures 

In designating the powers of the local legislatures the South Afri- 
can Constitution resembles the Canadian in that both set forth 
a list of subjects with respect to which the law-making bodies may 
legislate (S. A. 85, Can. 92). The latter act states that these sub- 
jects are exclusively for provincial legislation ; the South Africa Act 
makes no such statement but provides that any act of parliament 
abridging any of the powers thus conferred on the provincial coun- 
cils shall be reserved for the King's pleasure (S. A. 64). 

The extreme local nature of the topics within the realm of pro- 
vincial legislation in South Africa may be seen from the following 
partial list: taxation for provincial purposes, borrowing money 
according to rules framed by parliament, lower education for five 
years or until parliament otherwise provides, agriculture subject to 
conditions imposed by parliament, charitable institutions, municipal 
and other like local institutions, local works within a single province 
other than railways and harbors, roads and bridges within one pro- 
vince, fish and game preservation, penalties and imprisonment for 
enforcing local laws, and other subjects of legislation which parlia- 
ment may delegate to the provincial councils. Moreover the acts 
of this body are not dignified by the name laws but are called ordi- 
nances (S. A. 85). 

With these powers should be compared those of the Canadian 
provinces, which include most of the above, together with the follow- 
ing: amendment of the local constitution; appointment, tenure and 

io The provisions on the equality of the languages are said to be due to the 
eloquence of Mr. Steyn, former president of the Dutch Republic. The compromise 
seems to have been proposed in the convention by an English delegate. This 
and other evidences of conciliation in the convention are believed to have killed 
party spirit for some time. A Boer majority, however, may be expected, it is 
said, for the Boers are clanish and favor their own people. Files of " South 
Africa," October, 1908-October, 1909. 
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pay of provincial officers; management of public lands belonging to 
the provinces; establishment of prisons; transportation and tele- 
graph lines wholly within a province ; provincial corporations ; prop- 
erty and civil rights ; provincial courts ; education subject to certain 
restrictions as to denominational and dissentient schools (Can. 92, 
93). It is especially enjoined, however, that the lands or property 
belonging to Canada or the provinces shall not be subject to taxation 
(Can. 125 ). 61 If upon comparing the topics of provincial control in 
Canada with those granted to the Canadian parliament, they be 
found to overlap in some respects, parliament would seem to take 
precedence from the following clause of the section which grants 
power to parliament: 

And any matter coming within any of the classes of subjects enu- 
merated in this section shall not be deemed to come within the class of 
matters of a local or private nature comprised in the enumeration of the 
classes of subjects by this act assigned exclusively to the legislatures of 
the provinces. (Can. 91). 

The constitution of Australia does not set out the legislative 
powers of a State in detail but provides that 

every power of the parliament of a colony * * * shall unless it 
is by this constitution exclusively vested in the parliament of the Com- 
monwealth or withdrawn from the parliament of the State, continue, as 
at the establishment of the Commonwealth * * *. (Aust. 107.) 62 

There are, however, in the succeeding sections certain duties and 
restrictions set forth. Thus, a State may surrender any part thereof 
to the Union which thereupon assumes exclusive jurisdiction ; a State 
may levy on imports, exports, or interstate commerce charges suffi- 
cient to defray the State inspection laws ; intoxicating liquids found 
in a State are subject thereto as if produced therein ; a State may not 
maintain a naval or military force, tax public property of Australia 
or vice versa, coin money, make any thing but gold and silver a legal 
tender in payment of debts, or discriminate against residents of 
other States (Aust. 111-115, 117). It is further enjoined that 

ei Compare MeCulloeh v. Maryland, 4 Wheaton 316; Dobbins v. Commissioners 
of Erie Co., 16 Peters 435; Collector v. Day, 11 Wallace 113. 
8 2 Compare U. S. Const., Amendment 10. 
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full faith and credit shall be given throughout the Commonwealth to 
the laws, the public acts and records, and the judicial proceedings of 
every State (Aust. 118), 

and that the States shall provide for the detention and punishment 
of offenders against the laws of the Commonwealth (Aust. 120). 
Some of these provisions are familiar to Americans and are no doubt 
copied from our constitution ; 68 others recall profound discussions in 
our constitutional history which can not be reviewed in this paper. 

In addition to the powers of the provincial councils in South 
Africa, given in the above comparative outlines, there are certain 
others which, like those last described for Australia, find no counter- 
part in the other constitutions. Thus the Council may recommend to 
parliament the passing of any law outside of its own legislative 
powers (S. A. 87), and it may take evidence in respect to a matter 
which requires a private act of parliament and submit a report 
thereon (S. A. 88 ). 64 

Then follow certain provisions which resemble the corresponding 
sections in regard to the Union parliament : the council may not ap- 
propriate money from the revenue fund save upon the recommenda- 
tion of the administrator (S. A. 89) ; a bill which has passed the 

es Compare U. S. Const., Art. 1, Sec. 10; Art. 4, Sees. 1, 2. 

6* Most of the other powers of the provincial legislatures distributed through- 
out the constitutions are here brought together: 

Canada: Alter powers and functions of lieutenant-governors (Can. 65) ; alter 
term of members of Quebec legislative council ( Can. 72 ) ; Quebec legislative 
council to settle questions of qualification or vacancy (Can. 76) ; Quebec legis- 
lature may determine the quorum (Can. 78) ; legislatures of Quebec and Ontario 
may alter certain qualifications of members of the legislative assemblies (Can. 
83) ; legislatures of Quebec and Ontario may alter mode of election and qualifi- 
cations of voters for the legislative assemblies (Can. 84) ; exercise same powers 
as to money bills, recommendation of money votes, as parliament (Can. 90) ; 
legislate concerning agriculture of and immigration into the province (Can. 95) : 
appropriate money for the provinces (Can. 126) ; alter or repeal certain old 
laws (Can. 129). 

Australia: Consent to formation of new States by union or separation (Aust. 
1) ; fix method of choosing senators (Aust. 9) ; surrender any part of State to 
Commonwealth (Aust. Ill); alter and repeal old laws (Aust. 108); consent to 
alter limits of State (Aust. 123). 

South Africa: Alter or repeal old laws (S. A. 135). 
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council is to be presented to the governor-general in council for his 
assent, dissent or reservation, which he must pronounce within one 
month, and an ordinance so reserved has no force unless or until 
within one year the governor-general in council proclaims his assent 
(S. A. 90) ; and the laws receiving such assent shall be enrolled in 
both English and Dutch and deposited with the Appellate Court (S. 
A. 91). Finally, " all powers, authorities and functions lawfully 
exercised at the establishment of the Union by * * * local au- 
thority shall be and remain in force " until changed by parliament 
or council (S. A. 93). 

We are now perhaps in a better position to discuss the broad ques- 
tion of division of powers which was raised above, and to consider the 
position of the provinces in the various constitutional systems. In 
the first place it will be noted that in South Africa the organization 
of the provinces and their fundamental laws are to be found in the 
South Africa Act. They have no local constitutions such as the 
provinces in Canada and the States in Australia brought with them 
into the Union (Aust. 106, Can. 92 (1)) and still enjoy. Hence the 
South African provinces have no power of amendment as is expressly 
granted to the political divisions of Canada and Australia in respect 
to their local constitutions. Moreover, the South Africa Act pro- 
vides that an ordinance of a provincial council shall have effect as 
long and as far only as it is not repugnant to any act of parliament 
(S. A. 86). Furthermore, the power of amending any portion of 
the South Africa Act lies in the Union parliament (S. A. 152) sub- 
ject to the restriction that bills abridging powers of provincial 
councils shall be reserved for the King's pleasure (S. A. 64). Thus 
it is seen that the province in South Africa is not dignified by a con- 
stitution ; it has no control over private law ; its ordinances are sub- 
ject to the acts of parliament; and the same agent may with the 
consent of the crown shear it of the few powers it possesses. Cen- 
tralization is further achieved by the Union government taking over 
all public lands, works, revenues, debts, etc. Indeed this form of 
government is likely to create a unity of feeling instead of foster- 
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ing local jealousies. It has been said 65 that South Africa is not a 
pure case of unification because the provinces are represented in the 
Senate equally (S. A. 24) and in the House not strictly according 
to the population (S. A. 34). Still after the members of the House 
reach 150 the representation in the provinces is to be in uniform 
proportion throughout the Union. This may ultimately eradicate 
provincial boundaries so far as the House of Assembly is concerned. 
Furthermore the Senate, after ten years, will also be in the hands 
of the House ; for at that time its constitution is subject to alteration 
by the parliament in which the House is the dominating chamber. 
Thus as has been humorously remarked 66 South Africa would then 
be a country without a second chamber. If this is not unification 
at once it bids fair to be unification indeed in the future, with the 
popular house supreme. It can hardly be questioned that the resi- 
duum of power rests in the lower chamber of the Union. 

As to the relative position of the provinces in Canada the British 
North America Act would, as we have seen, appear to be clear enough. 
The provinces are empowered to amend their constitutions (Can. 92) 
probably without extending their own powers, and Nova Scotia and 
New Brunswick continue the same executive and legislative organ- 
izations which they brought into the union (Can. 64, 88). Ontario 
and Quebec, however, have the organization of these departments 
partly provided for in the British North America Act. These facts 
together with the express division of powers between the Dominion 
and the provinces and the probable precedence of parliament in the 
case of overlapping powers (Can. 91) show without more that the 
Canadian provinces have a much more dignified position in the 
system of government than the provinces in South Africa. The real 
relation, however, of the provinces to the Dominion, was long a 
matter of discussion after the passage of the act, but it is now judi- 
cially settled that within the limits of subjects (Can. 92) and areas 
as laid down by the constitution the legislative power of the prov- 

as Mr. Duncan, legal adviser of the Transvaal delegation to the national con- 
vention, " South Africa," Mar. 20, 1909, p. 612. 
«« " South Africa," Mar. 13, 1909, p. 584. 
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inces is exclusive and supreme. 67 In the Liquidator's case the Privy 
Council said: 

The appellants * * * maintained that the effect of the statute 
(B. N. A. Act. 1867) had been to sever all connection between the Crown 
and the provinces, to make the government of the Dominion the only 
government of Her Majesty in North America, and to reduce the prov- 
inces to the rank of independent municipal institutions. For these 
propositions their Lordships have been unable to find either principle or 
authority. * * * The object of the Act was neither to weld the 
provinces into one nor to subordinate provincial governments to a cen- 
tral authority, but to create a federal government in which they should 
all be represented, intrusted with the exclusive administration of affairs 
in which they had a common interest, each province retaining its in- 
dependence and autonomy. That object was accomplished by distribut- 
ing between the Dominion and the provinces all powers, executive and 
legislative, and all public property and revenues, which had previously 
belonged to the provinces, so that the Dominion government should be 
vested with such of those powers, property, and revenues as were neces- 
sary for the due performances of its constitutional functions, and that 
the remainder should be retained by the provinces for the purposes of 
provincial government. But, in so far as regards those matters which by 
section 92 are specially reserved for provincial legislation, the legislation 
of each province continues to be free from the control of the Dominion 
and as supreme as it was before the passing of the Act. * * * The 
Act of the Governor General and his council in making the appointment 
was, within the statute, the Act of the Crown; and a Lieutenant Gover- 
nor, when appointed, was as much the representative of Her Majesty for 
all purposes of provincial government, as the Governor General himself 
was for all purposes of Dominion government. 

It is to be noted, however, that by the constitution (Can. 56, 90) 
the crown may not veto a provincial act save through the governor- 
general. Moreover, the British JSForth America Act has kept alive 
for some of the provinces (Can. 65, 129) prior acts of the Imperial 
parliament which are now considered a part of the constitutions of 
the provinces. 68 Though the powers are expressly divided in the 
constitution there has been some debate on whether there are any re- 
sidual powers and if so whether they belong to the central or the pro- 
vincial legislature. Some believe there was intended to be no such 

e'Hodges's Case, 53 L. J. P. C. 1; Liquidator's Case, 61 L. J. P. C. 75; 
Clements, Can. Constitution, p. 137. 

as Clements, Can. Constitution, pp. 106, 107. 
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residuum, but a definite division. This is the argument of the States' 
rights school. The general view, however, and the one supported by 
practice, is that powers not granted by express words or by necessary 
implication to the provinces, belong to the central government. The 
question has never been worked out in the courts because the central 
government may disallow provincial acts (Can. 56, 90). This 
power, however, is used very cautiously and is exercised when the 
provincial laws are ultra vires, conflict with laws of parliament, or 
affect interests of the Dominion generally. 69 Thus a Chinese ex- 
clusion act passed by British Columbia was disallowed by the Do- 
minion Government on the ground of involving Canada or England 
in trouble with China. 

The Canadian provinces as we have seen are also more distinctly 
marked than the South African provinces in point of representation, 
and though the former are not equally represented in the Senate, this 
body, it will be recalled, is an appointive chamber. Furthermore, 
there is no provision in the British North America Act that the 
Canadian parliament may either amend that act or alter the consti- 
tutions of the provinces which latter may, as we have seen, from 
time to time alter their own fundamental laws. 70 

In one important matter, however, the Canadian provinces have 
less independence than either Australian or American States. The 
latter have exclusive power to regulate internal trade and commerce; 
for in Australia and America the central power is limited to the 
control of trade and commerce with other countries and among the 
several States (Aust. 51 (i), U. S. Art. 1, sec. 8, subsec. 2), while the 
grant to the Canadian parliament is in general terms " the regulation 
of trade and commerce" (Can. 92 (2)) whether wholly within or 
partly without the provinces. 71 Consequently, if the South Africa 
government is scarcely an example of pure unification, a fortiori the 
Canadian is by no means such. Neither is it a true federation of 

es> Munro, Const, of Can., p. 175. 

to Munro, Const, of Can., p. 229 et seq. 

7i Reg, v. Justices of King's County, 2 Pug. (N. Bruns.) 535; City of Fred 
ericton v. Reg., 3 S. C. R. 505; Quick and Garran, Const, of Aust. Com., pp. 542, 
543. 
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States of limited sovereignty, for they have not equal representation 
in the Senate and the organization of some of them is laid down 
in the constitution in detail. 

In still stronger contrast to the South African provinces are the 
States of the Australian Commonwealth. The latter are distinct 
from the Union government much as are our own States, from which 
they are copied. They have independent constitutions (Aust. 106) 
which they may amend and consequently their organization is not set 
forth in the Australia Act. The constitution of each State is an 
act of the Imperial parliament or an act of the State parliament 
pursuant to a specific power conferred hy the Imperial parliament. 72 
Since their organization is not set forth in the central constitution 
and parliament is not given the power to alter the State constitu- 
tions, their constitutions can not be affected by the Union parliament 
save by altering the Australia Act by an amendment inconsistent 
with their constitutions and then only as will be shown later, 
through a referendum to the people of the States. Thus the entity 
of the individual States is well safe-guarded. A more difficult 
question, however, is the division of powers between the Union and 
the State legislatures. As already shown the line is not so distinctly 
drawn as in the British North America Act. Since the State 
constitutions and the powers and laws thereunder existing prior to 
the union were continued in the States after the date of union, 
save where in conflict with the constitution of the Commonwealth, 
the States have a residuum of legislative authority under the general 
terms in which it was originally conferred upon them individually. 72 
But when this jurisdiction coincides with some of the subjects listed 
in section 51, the question is, does the State or the Commonwealth 
have the power, or is it concurrent and exercisable by the State until 
the Commonwealth takes control, when under section 109 and clause 
5 of the preamble the State law would be void in so far as inconsist- 
ent with the federal statute ? The reasons for believing that at least 
some of the powers set forth in section 51 are concurrent, are, because 
this section does not in terms make them exclusive powers, while 
section 52 names " exclusive " powers, and because it is entirely con- 

72 Clark, Aust. Const. Law, p. 15. 
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ceivable that the original jurisdiction of the States covered some of 
the subjects in section 51. There are, however, among the subjects 
in section 51 powers which it is believed no colony exercised prior to 
the union, such as trade and commerce with other countries, external 
affairs, relations of the Commonwealth with the islands of the Pacific, 
etc. Moreover, there are subjects which imply exclusive handling by 
the Commonwealth, for instance, those just named; bounties that 
shall be uniform throughout the Union; naval and military defense 
of the Commonwealth; borrowing money on the credit of the Com- 
monwealth ; banking and insurance, other than State ; recognition of 
public acts, records and judgments throughout the Commonwealth, 
etc. Finally the subjects remaining outside of these two classes may 
reasonably be considered as belonging to parliament alone on the 
grounds that topics not mentioned are excluded, and that subjects 
which must in their nature belong to parliament alone are mingled, 
as we have seen, with ones whose nature is doubtful. Hence, of the 
subjects set out in section 51, the States may not, it seems, enjoy those 
which they ne.ver before exercised, nor those which necessarily imply 
federal control, but may perhaps have at least concurrent jurisdiction 
over the remainder. Beyond these subjects, however, and those 
granted to parliament in section 52 and elsewhere it appears the 
States may rightfully claim the residuum of power. In this connec- 
tion it may be noted that the federal government in Australia cannot 
disallow State laws, as it may in Canada. 

An interesting line of cases has arisen in Australia involving the 
general question of the division of powers and in particular whether 
a State may impose an income tax on the salaries of federal servants. 
Higgins, 73 points that the early cases 74 followed the reasoning in 
McCulloch v. Maryland; for he considers that the question is a 
corollary of the principle underlying the latter case that " the 
sovereign power of State taxation ends where the sovereign power 
of federal legislation begins." Consequently the High Court of 
Australia disallowed the income tax as did the United States Su- 

" 18 Harvard Law Rev. 559. 

74d'Emden v. Pedder, 1 Com. L. Rep. 91; Deakin v. Webb, 1 Com. L. Rep. 
585; but see contra, Wallaston's Case, 28 Vict. L. Rep. 357. 
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preme Court in Dobbins v. Erie County. 75 Now, however, this has 
been overruled by a later case 76 in which it was held that a federal 
officer may properly be assessed under a Victorian Income Tax Act. 
It was said the American and Australian constitutions were not 
enough alike to warrant similar interpretations on this point. Query, 
which way will the courts go in South Africa where there seems to 
be no prohibition as to taxation ? 

In a word, the comparison shows that South Africa stands at one 
extreme as a parliamentary unification with practically all power 
vested in the Union legislature ; that Canada is an incomplete feder- 
ation with divided powers, the central government claiming the 
residual powers; that Australia stands at the other extreme as a 
type of federation with the States claiming the residuum of legisla- 
tive authority. 77 

The Power of Amendment 

Perhaps the most important power which may be granted to a 
legislative body is that of amending the fundamental law on which 
its own existence rests. There is no such general power granted to 
parliament in the British North America Act nor to Congress in 
our own constitution. The Canadian parliament is, however, as we 
have seen, granted power to alter particular provisions of the con- 
stitution, such as those in regard to the salary of the governor- 
general (Can. 105), the salaries of lieutenant-governors (Can. 60), 
the quorum of the Senate (Can. 35), the distribution, qualifica- 
tions, electors and elections of members of the House of Commons 

?5 16 Peters 370. 

76 Webb v. Outrim, (1907) App. Cas. 81; see 20 Harvard Law Rev. 494. 

T> The local desires in the South Africa colonies concerning unification or 
federation, were quite diverse. Natal favored federation so as to preserve her 
identity and better safeguard her rights. Only five members of the convention are 
said to have favored federation and these were Natal delegates. On the other 
hand, the Cape and the Transvaal favored unification, the Orange River Colony 
being more or less neutral. Rhodesia being a farming district cared little for 
federation or unification. Unification it is thought will do away with conflicts 
between the central and the State governments, which the convention thought had 
retarded the progress of Canada and Australia. Files of " South Africa," October, 
1908-June, 1909. 
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(Can. 41), etc., etc. Further than this the Canada Act can only 
be amended by an act of the British parliament. But in the 
South Africa Act general amending power is granted to parlia- 
ment which may within certain limits exercise it by merely pass- 
ing a law (S. A. 152). The restrictions are: that no period fixed 
in the constitution be changed during such period; and that the 
number of members in the House of Assembly and the method of in- 
creasing that number (S. A. 33 and 34), the negro franchise in the 
Cape (S. A. 35), and the equality of the English and Dutch lan- 
guages (S. A. 137) shall not be altered save by two-thirds of the 
total number of members of both houses at a. joint sitting. Moreover 
all bills amending the provisions concerning the royal assent, the 
House of Assembly in chapter four, and the abolition of the provincial 
councils or their, powers, shall be reserved for the King's pleasure 
(S. A. 64). Thus it is seen that the bills which must be reserved 
are constitutional bills, that is, such as infringe upon the powers of 
the constitutional authorities. In Australia general power to amend 
the constitution is given partly to parliament and partly to the 
people. The proposed amendment must be passed by a majority 
of each house of parliament and must then be submitted to the 
electors of the Commonwealth. Or if both houses twice fail to 
agree on such a law which has twice passed the originating house, 
it may be submitted to the electors as above. If in a majority of 
the States a majority of the electors voting, and also a majority of 
all the electors voting, approve the bill, it is presented to the gover- 
nor-general for the assent of the crown. But in matters affecting 
a State, such as its proportionate representation in parliament, its 
number of members in the lower house, its boundaries, etc., the bill 
must receive a majority of the electors voting in that State (Aust. 
128). In the United States, it will be remembered, the proposed 
amendment must be accepted by three-fourths of the States in con- 
vention or by legislature (IT. S., Art. 5). 

Aside from the great question whether the English parliament 
may thus grant away to a subordinate body the right to alter its own 
act, the fact that the Union parliament of South Africa may exer- 
cise this power by a mere act of legislation is a strong indication of 
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the English notion that the legislature should be the supreme branch 
of the government. 

At this point it may be recalled in regard to the amendment of 
bills themselves that the Senate may not amend any money bills 
(S. A. 60, Aust.' 53), and the governor-general may return to the 
originating house with recommendations as to amendments any bill 
presented to him (S. A. 64, Aust. 58). 

The Judicature 

In the South Africa and the Australia Acts the subject of the 
judicature is treated in detail, whereas in the British North America 
Act it is covered in a half dozen paragraphs. In South Africa the 
judicature is entirely taken over by the central government, the 
provinces having, so far as the constitution shows, practically no 
hand in the administration of justice, save perhaps the execution of 
decrees. This is in strong contrast to the arrangement in Australia 
and Canada by which the States and provinces have their own judi- 
ciary and is a further commentary on the unity of South Africa. 

There is one high court called the Supreme Court of South Africa 
which is divided into several divisions: the Appellate Division, the 
Provincial Division, and the Local Division. The Supreme Court 
consists of a chief justice of South Africa and the other judges of 
the several divisions (S. A. 95) who, are largely taken from the 
existing supreme courts of the colonies. All additional judges or 
successors to the bench are appointed by the governor-general (S. A. 
100) as is the case in Australia (Aust. 72). In the latter country 
the judicial power is vested in federal and State courts, there being 
one federal supreme court called the High Court of Australia; and 
such other federal courts as parliament may create or invest with 
federal jurisdiction. In South Africa the judges receive the same 
salaries as they previously had and new appointees such as parlia- 
ment may prescribe (S. A. 99, 100). 78 Parliament has the same 
power in Australia, but in neither country may the remuneration 
be diminished during the term of office (Aust. 72). 

Vacancies owing to the absence, illness, or other incapacity of the 

78 Compare U. S. Const, Art. 2, Sec. 2, and Art. 3, Sec. 1. 
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chief justice or appellate justices may be filled temporarily by ap- 
pointment of the governor-general in council from any of the judges 
of the Supreme Court (S. A. 97). In the case of any vacancy occur- 
ring save in the Appellate Division, the governor-general may in his 
discretion postpone filling the vacancy until parliament determines 
whether a reduction in the number of judges be to the advantage of 
the public interest (S. A. 102). None of the judges may be re- 
moved save by the governor-general in council upon an address from 
parliament charging misbehavior or incapacity (S. A. 101). This 
is copied exactly from the Australian constitution (Aust. 72). T9 

The Appellate Division is the only central court in South Africa 
and, except the Privy Council in England, is the court of last resort. 
It is composed of the " chief justice of South Africa, two ordinary 
judges of appeal and two additional judges of appeal" (S. A. 96). 
The " additional judges " are judges of the Provincial Division who 
are assigned to duty on the appellate bench by the governor-general 
in council, when under section 110 a quorum of five judges is neces- 
sary (S. A. 110). The Appellate Division sits at Bloemfontein, thus 
forming the third member of the three-fold capital. But for the 
convenience of suitors it may sit elsewhere within the Union (S. A. 
109). It corresponds to the High Court of Australia which consists 
of a chief justice and at least two justices, or more, as parliament 
prescribes (Aust. 71) and to the Supreme Court of Canada which 
numbers six judges, and was created by an act of the Canadian 
parliament in accordance with a provision in the British North 
America Act (Can. 101). The Canadian parliament has also estab- 
lished under the same provision a Court of Exchequer which has 
jurisdiction of claims against the crown (that is, Canada), revenue 
causes, etc., a Maritime Court, and courts for the trial of contro- 
verted elections. 80 In the South Africa Act there is no provision 
for prosecuting claims against the Union, but there is a clause in 
the Australian constitution by which parliament is granted power 
tc pass laws on the matter (Aust. 78). 81 

79 Compare U. S. Const., Art. 2, Sec. 4. 
soMunro, Const, of Can., pp. 216, 217. 

si Compare U. S. Const., Amendment 11, which cleared up a supposed am- 
biguity in Art. 3, Sec. 2. 
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The Provincial Division is composed of the four supreme courts of 
the colonies, the judges being retained at the same salaries, and the 
pending cases being taken over in their entirety (S. A. 98, 99, 116). 

The third part of the Supreme Court is the Local Division which 
comprises the frontier courts in the eastern districts of the Cape, in 
Griqualand and Witwatersrand, and the several circuit courts (S. A. 
98). In Canada, as already mentioned, the provinces by virtue of 
their authority to administer local justice (Can. 92 (14)) have their 
own superior, district and county courts whose judges are appointed 
generally by the governor-general from among the bars of the re- 
spective provinces. This mode of appointment was to continue until 
property and civil rights and procedure were made uniform in 
Ontario, Nova Scotia and New Brunswick, but in Quebec, where the 
civil law except as to crimes prevails, the judges are always to be ap- 
pointed from the local bar (Can. 96, 98, 97). The superior judges 
hold office during good behavior but are removable by the governor- 
general on an address of parliament, and the salaries of nearly all of 
the judges are fixed by parliament (Can. 99, 100). The power to 
appoint and remove judges, establish additional courts, fix salaries, 
etc. (Can. 96, 99, 100, 101) is a restriction on the general power 
of the provinces to administer justice within their territories (Can. 
92 (14)). In Australia, the State courts are not provided for in 
the constitution as they were continued as constituted under the 
previous State organizations (Aust. 106). 

The jurisdiction of the various divisions of the South African 
Supreme Court is set forth in the act. The jurisdiction of the 
Appellate Division is* given in terms of appeals and appears to 
include under the constitution no express original jurisdiction. In 
the Australia Act the jurisdiction of the High Court is given as both 
appellate and original. In the British North America Act no men- 
tion is made of jurisdiction, but parliament is given and has used, 
as already stated, the power to create a " general court of appeal for 
Canada and * * * any additional courts. * * * " (Can. 
101), and has likewise exercised the implied power to define their 
jurisdiction. In South Africa, roughly speaking and excluding the 
exceptions in section 103 due to amendments in the Bloemfontein 
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convention, all appeals which at the establishment of the Union 
would have lain to the supreme courts of the colonies or from them 
or from any court of the native territories, to the King in council, 
shall lie only to the Appellate Division, without limit as to the 
amount in controversy; and all appeals which would have lain to 
" a superior court in any of the colonies," shall lie to the Provincial 
Division. From judgments on appeal rendered by the Provincial 
Division appeals lie only to the Appellate Division and then only 
upon special leave of the latter court (S. A. 103, 104, 105). In 
Australia the High Court receives appeals from any other federal 
court or court exercising federal jurisdiction, or any other State 
court from which an appeal formerly laid to the Queen in council, 
from the Inter-State Commission on questions of law. etc. (Aust. 73). 
The original jurisdiction of the High Court resembles the juris- 
diction, both appellate and original, of the United States Supreme 
Court 82 from which it was largely copied. It is, however, optional 
with parliament to confer original jurisdiction on the High Court 
in several matters over which our Supreme Court has appellate juris- 
diction under the constitution, namely questions under the constitu- 
tion or laws of parliament, of admiralty and maritime jurisdiction, 
and about the same subject-matter claimed under the laws of differ- 
ent States (Aust. 75, 76) ; while no mention is made of disputes 
between States or citizens and foreign states or aliens. The first 
matter raises the query whether the High Court may declare an 
act of parliament unconstitutional. If the provision which is sub- 
stantially the same as the corresponding one in the constitution of 
the United States, is similarly interpreted, it would seem the High 
Court should be regarded as having that power. In the English 
system of government where the legislature is considered to be 
supreme, this interpretation introduces an innovation. It should 
be noted, in this connection, that the South Africa Act by which the 
Union parliament, especially the lower chamber, is given almost 
supreme power, expressly confers, as above shown, on the Provincial 

82 U. S. Const., Art. 3, Sec. 2. The Australian Constitution did not adop 
amendment 11, to the American Constitution due to the decision in Chisholm v, 
Georgia, 2 Dall. 419. 
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and Local Divisions of the Supreme Court the jurisdiction to declare 
on the constitutionality of a provincial ordinance or law, apparently 
notwithstanding that it has received the assent of the governor- 
general in council. The Australian parliament furthermore may 
define in respect to any of the matters of original jurisdiction men- 
tioned in the constitution, the jurisdiction of any other federal court 
or invest a State court with federal jurisdiction (Aust. 71, 77). 
Thus the Australian constitution empowers parliament to accom- 
plish what it has been held Congress cannot do, namely, vest federal 
jurisdiction in courts not of its own creation. 88 Finally the trial 
on indictment of any offence against any federal law must be by jury 
(Aust. 80). 

The Appellate Division in South Africa has a differential quorum 
depending on the size of the lower court from which an appeal 
comes. If the lower court consists of two or more judges, five 
judges of the Appellate Division form a quorum, but on hearing 
appeals from a single judge, three judges of the Appellate Division 
are a quorum. No appellate judge, however, may sit on appeal in 
a case heard before him below (S. A. 110). In Australia the matter 
of a quorum is left entirely to parliament (Aust. 79). 

The process of the Appellate Division as well as its judgments 
and orders are given full force and effect in every province, where 
they are to be executed as if they issued out of courts of the Prov- 
incial Division (S. A. 111). In this respect the South Africa Act 
apparently has gone further than any other colonial constitution to 
overcome a difficulty which the United States has experienced, 
namely, the refusal of a State to execute the decree of a federal 
court. Thus it will be remembered how Georgia treated with the 
utmost indifference and contempt the writs of the United States 
Supreme Court in the cases growing out of the Cherokee Indian 
troubles. 84 If the President does not refuse, as Jackson did in 
these cases, this court can execute its own decrees when a State re- 
fuses to do so. The situation in South Africa, however, is not ex- 
actly the same since the provincial courts are Union tribunals and 
the provincial executives are subordinate to the governor-general. 

83 See 1 Kent Com. 400 et seq. 

si Van Hoist, Const. Hist, of U. S., Vol. 1, p. 453. 
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The jurisdiction of the Provincial and Local Divisions includes 
the original jurisdiction exercised by the corresponding courts at the 
date of union, together with jurisdiction in cases where the Union 
government is a party, the validity of a provincial ordinance is in 
question, or until parliament otherwise provides, where the validity 
of elections of members of the House of Assembly and provincial 
councils is affected (S. A. 98). The question of elections, it will 
be recalled, is in Australia settled by the house of which he is a 
member (Aust. 47). In Canada this question was formerly within 
the jurisdiction of the provincial houses and of the Dominion House 
of Commons, but the jurisdiction was later conferred by them under 
section 41 on the courts of the provinces as well as of the Dominion. 85 
The interesting question in this connection is whether the crown 
under its prerogative right to hear appeals from colonial courts could 
review a decision on a controverted election. Clements 85 and 
Munro 88 cite Theberge v. Landry (46 L. J. It. C. 1) as authority 
that the crown can not review such a case. 

The various courts of the Provincial and Local Divisions are pro- 
vided with convenient machinery for the transaction of business. 
A civil suit, for example, pending in one court may, when it is 
made to appear that it may be more conveniently or fitly determined 
in another court of the division, be removed to the other court 
which will proceed with the suit as if it had originated there 
(S. A. 113). Moreover, the South Africa Act has again gone 
further than the Australia constitution in overcoming another 
American difficulty; for it has not only provided, as we have 
seen, that the process and judgments of the Appellate Division shall 
be executed throughout the provinces as if they were judgments of 
the Provincial Division, but it has created a method by which the 
judgments of any court of the Provincial Division must be executed 
by the court in any other province. If the party in whose favor 
any judgment or order has been made by the one court deposits 
with the other court an authenticated copy of the judgment or order 
and proof that the same has not been satisfied, the latter court will 

85 Clements, Can. Constitution, pp. 125-127. 

86 Munro, Const, of Can., p. 222. 
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issue process for the execution of the judgment or order which shall 
be executed as if issuing from the latter court (S. A. 112). This 
should be compared with the " full faith and credit " clause of the 
American constitution (IT. S. Art. 4, sec. 1) which clause was 
copied by Australia (Aust. 118). In the United States, it will be 
recalled, no execution will be issued by the courts of one State on 
a judgment rendered in the courts of another State until a new 
suit has been instituted and tried upon the judgment in the former 
State. Australia has attempted to overcome this difficulty by pro- 
viding that Parliament may legislate on the recognition of the 
judicial proceedings and the execution of the process and judgments 
of State courts (Aust. 51 [24—25] 87 ). It would seem that South 
Africa has effectively provided in its constitution against the Ameri- 
can difficulty by the method above outlined. 

The constitution not only provides for the court, but also for the 
bar, a detail which makes the instrument resemble an ordinary stat- 
ute. The object of the provisions concerning the bar is to extend 
the rights enjoyed by advocates and attorneys practicing before the 
old courts, to the newly constituted tribunals (S. A. 115). No 
similar provision is found in the Australia or the Canada Act. 

Most of the English colonies, as is well known, enjoy a right of 
appeal to the King in council, that is, the judicial committee of the 
Privy Council. This is the court of appeal for the Empire outside 
of England, Ireland, and Scotland, whose court of appeal is the 
House of Lords. Formerly the judges of the Privy Council were all 
Englishmen, but now some advance has been made by allowing a 
Dominion judge to sit with the Privy Council on appeals from his 
own colony. The Privy Council, therefore, is a bond between the 
mother country and her colonies which England desires to maintain 
and strengthen for the closer union of the Empire. It is interesting, 
therefore, to compare the constitutions on this point. The South 
Africa Act provides: 

87 Compare U. S. Const., Art. 4, Sec. 2, Subsec. 2. The Australian Constitu- 
tion by making the procedure judicial obviates a difficulty of inter-state rendition 
experienced in the United States where the return of a fugitive is an executive 
function. 
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There shall be no appeal from the Supreme Court of South Africa or 
from any division thereof to the King in Council, but nothing herein 
contained shall be construed to impair any right which the King in 
Council may be pleased to exercise to grant special leave to appeal from 
the Appellate Division to the King in Council. Parliament may make 
laws limiting the matters in respect of which such special leave may be 
asked, but Bills containing any such limitation shall be reserved by the 
Governor-General for the signification of His Majesty's pleasure. (S. A. 
106.) 

The constitution of Australia reads : 

No appeal shall be permitted to the Queen in Council from a decision 
of the High Court upon any question, howsoever arising, as to the limits 
inter se of the Constitutional powers of the Commonwealth and those of 
any State or States, or as to the limits inter se of the Constitutional 
powers of any two or more States, unless the High Court shall certify 
that the question is one which ought to be determined by Her Majesty in 
Council. 
******* 

Except as provided in this section, this Constitution shall not impair 
any right which the Queen may be pleased to exercise by virtue of Her 
Eoyal prerogative to grant special leave of appeal from the High Court 
to Her Majesty in Council. The Parliament may make laws limiting 
the matters in which such leave may be asked, but proposed laws con- 
taining any such limitations shall be reserved by the Governor-General 
for Her Majesty's pleasure. (Aust. 74.) 

The British North America Act has no similar provision, but a 
statute of the Dominion 88 establishing the Supreme Court reads : 

The judgment of the Supreme Court shall in all cases be final and con- 
clusive, and no appeal shall be brought from any judgment or order of 
the Supreme Court to any court of appeal established by the Parliament 
of Great Britain and Ireland, by which appeals or petitions to Her 
Majesty in Council may be ordered to be heard; saving any right which 
Her Majesty may be graciously pleased, to exercise by virtue of Her 
Eoyal prerogative. 

These last words have been held to save untouched the crown's 
prerogative to allow an appeal from the Supreme Court, save in 
cases of controverted elections, referred to above. 89 

88 38 Viet., c. 2, sec. 47. 

ssMunro, Const, of Can., pp. 221, 222; Thfiberge v. Landry, 2 App. Cas. 102. 
As to appeals under the Canadian Insolvent Act, see Cushing v. Dupuy, 5 App. 
Cas. 409. 
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As regards federal courts, therefore, it is seen that in Canada 
the right of appeal to the crown in council is practically unlimited, 
in Australia no appeal can be taken on constitutional questions, a 
limitation secured by Australia only after firm resistance to strong 
English protests, and in South Africa appeal from the Appellate 
Division is unlimited. The South Africa Act, however, provides 
that nothing therein shall affect the right of appeal under the Colonial 
Courts of Admiralty Act, 1890. 90 There is no such provision in 
the other constitutions, and the relation of the Admiralty Act to the 
subsequent Australian Constitution Act is at least doubtful. 91 The 
institution in South Africa of the Appellate Division from which 
alone an appeal may be taken to the Privy Council, will tend to lessen 
the number of appeals to the latter court by adding, it is said, about 
fifty per centum to the cost of prosecuting such an appeal. The 
interesting question is, may appeals be taken from provincial courts 
either directly to the King in council, or to the federal courts, that 
is, is there an alternative right of appeal? In Canada this right 
appears still to exist, at least for the province of Ontario ; 92 in 
Australia, however, section 74 above quoted and section 73, which, 
as we have seen, provides for appeals from State and federal courts 
to the High Court, are believed simply to furnish an alternative 
right of appeal to the High Court, the prior right of appeal to the 
Crown in council still remaining unimpaired to the States. 93 The 
inconvenience of this arrangement has already been proved in the 
cases above noticed, where the question of the power of a State to 
tax the salary of a federal officer came up in the High Court, which 
refused an appeal to the Privy Council. A similar case came up 
again in a State court and an appeal was had to the Privy Council 
which took a position just opposite to that of the High Court. The 
same thing is likely to occur in Canada. The South Africa Act 
by prohibiting appeals from any division of the Supreme Court 
save from the Appellate Division, provides expressly against such 
confusion in the interpretation of the law. 

»o 53 & 54 Vict., c. 27. 

si Quick and Garran, Const, of Aust. Com., p. 798. 

92 Munro, Const, of Can., p. 96. 

93 Quick and Garran, Const. Aust.. Com., pp. 738, 742, 754. 
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In Canada the Supreme Court has an additional function. The 
governor-general or the legislature may refer a pending piece of 
legislation to the Supreme Court for interpretation. This was at- 
tempted in the United States in Washington's time but failed. 
Inasmuch as it might tend to embroil the court in politics, besides 
throwing upon the court the task of pronouncing an abstract opinion, 
the practice is of doubtful value and so far as known is not in use 
in Australia, nor is it provided for in the South Africa Act. 

The administration of justice throughout the Union is to be under 
the control of one of the ministers of state who will have in general 
all of the powers, authorities, and functions of the former attorneys- 
general of the colonies, except that the prosecution of crimes and 
offenses shall be generally vested in an attorney-general of the prov- 
ince, appointed by the governor-general in council (S. A. 139). 

Public Finance 

Each constitution contains a chapter on financial arrangements 
including revenues, liabilities, assets, etc. This is necessary where 
several colonies once independent of each, with their own fiscal 
systems, public moneys, properties, debts, etc., have thrown in their 
lot together to form a union. In such event, the colonies seldom 
join the union without driving some bargain for the recognition more 
or less completely of the treasure of the one and the debts of the 
other, and these bargains may be set out with great detail, in the 
constitutions. The disposition of the public property of the colonies 
is usually the first arrangement made. In South Africa all stocks, 
cash, bankers' balances, securities, crown lands, public works, mining 
and mineral rights, harbors and railways, and generally all public 
property, movable or immovable, are turned over to the Union (S. A. 
117, 121-123, 125). This arrangement fell hardest on the Trans- 
vaal which, owing to its rich mining districts, was in the best financial 
condition of any of the colonies, and it at least bespeaks the generous 
spirit in which the Union was conceived. In Australia such gen- 
erosity on the part of the States is lacking; for the departments of 
the public service in each colony taken over by the Commonwealth, 
namely, posts, telegraphs, telephones, naval and military defense, 
shore signals, quarantine and customs and excise, carry with them 
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all of the State property used exclusively in connection with those 
departments, while property not exclusively so used, as for example 
where partly used by a department not taken over, may be acquired 
by the union at its option, but in either case compensation was re- 
quired to be paid for such property as passed to the Commonwealth. 
Moreover the union was to assume the obligations of the State in 
respect to the departments transferred (Aust. 85). In Canada all 
stocks, cash, bankers' balances, securities, certain enumerated public 
works and property passed to the Dominion (Can. 107, 108). 

Provision was made in Australia for retaining or pensioning the 
officers in the transferred departments (Aust. 84). A similar pro- 
vision as to officers in the public service of the colonies occurs in 
the South Africa Act, save that the matter is to be handled by a 
" Public Service Commission," perhaps comparable to our Civil Ser- 
vice Commission, to be appointed by the governor-general in council 
S. A. 140-146). In Canada certain provincial officers whose powers 
became federal at the union, became federal officers (Can. 130). 

In all three countries the central government takes over the reve- 
nues, in South Africa without limitation (S. A. 117), in Australia 
the State of Western Australia because of her undeveloped and over- 
taxed condition retaining the right for five years to impose customs 
duties on a gradually decreasing scale (Aust. 81, 95), and in Canada 
each province retaining its customs and excise laws until altered by 
parliament, New Brunswick retaining for a time even her lumber 
dues (Can. 122-124). In the last country such duties and revenues 
went to form a provincial revenue fund for the local public service 
(Can. 126). The revenues taken over by the central government go 
to form certain funds from which appropriations are made for the 
purposes of the union. In South Africa two such funds are to be 
established, the railway and harbor fund to be maintained by and 
used for purposes of railways, ports and harbors, and the consoli- 
dated revenue fund to be derived from all other revenues and appro- 
priated for union purposes generally (S. A. 117). Previous to the 
Bloemfontein convention, the charges on this fund were, first, cost 
and expenses of collection, second, interest on the public debts of the 
colonies, and, afterward, expenses of the public service. But at this 
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convention these sections were amended so that the first charge is to 
be the interest on the public debts of the colonies, and any sinking 
funds constituted by law (S. A. 119). Similar consolidated revenue 
funds were formed in Canada and Australia (Can. 102, Aust. 81) 
and in both countries the first charge thereon is the cost and expense 
of collecting and receiving the same (Can. 103, Aust. 82). After this 
in Australia, it is to be applied in the first instance to the payment 
of the expenditures of the Commonwealth. In Canada, on the other 
hand, several other charges are indicated in order of priority: in- 
terest on the public debts of the provinces, salary of the governor- 
general, and finally expenses of the public service (Can. 104-106). 
But in all of the three Dominions, as in the United States, no money 
may be withdrawn from the funds save under appropriation made 
by law (S. A. 120, Aust. 83, Can. 106, U. S. Const. Art. 1, sec. 9). 
The debts of the colonies are taken over by the central govern- 
ment (S. A. 124, Can. Ill, Aust. 105), but in Australia the States 
indemnify the government for the debts. The consolidated debt of 
the Union is estimated at about £107,000,000 of which about 
£90,000,000 are reproductive, and hence the financial condition is not 
considered weak. A Union stock will probably be created and put on 
the London market. 94 As to the remaining financial relations of 
the Union to the provinces, various plans are outlined in the con- 
stitutions. In South Africa the whole matter was not fought out 
in convention, but simply left to be settled by a commission consist- 
ing of one representative from each province and an ofiicer from 
the Imperial service. Their duty is " to institute an inquiry into 
the financial relations which should exist between the Union and 
the provinces." Meanwhile the finances are to be carried on under 
a modus vivendi laid down in the constitution (S. A. 118). An 
interesting provision, which shows something of the tenacity, if 
not commercialism, with which each colony bartered for the location 
of the capital within its borders, provides for compensation to the 
capitals of the provinces on account of " diminution of prosperity 
or decreased ratable value by reason of their ceasing to be the seats 
of government of their respective colonies." Accordingly, two per 

»* " South Africa," Feb. 27, 1909, pp. 451, 453. 
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centum per annum on their municipal debts is to be paid Pieter- 
maritzburg and Bloemfontein for twenty-five years, and to Cape 
Town and Pretoria, if the commission so recommend, not less than 
one per centum. But after the tenth year the grant may be re- 
duced or withdrawn (S. A. 133). The last clause is believed by 
some to point to the time when one of the latter cities shall be the 
only capital. 

In Australia, however, the rest of the financial arrangement is 
set forth in the constitution something as follows. At the union 
the collection and control of customs and excise duties passed over 
to the Commonwealth and for the first ten years thereafter only 
one-fourth of the net amount goes to defray the expenditures of the 
union, while the balance is paid to the several States or applied 
towards the payment of the interest on their debts assumed by the 
union (Aust. 86, 87). Besides the compensation for the depart- 
mental property taken over by the Commonwealth, for ten years after 
the union or until parliament otherwise provides, the parliament 
may grant financial assistance to any State (Aust. 96). The object 
of this provision is to tide over the transitional period of finance. 
During the same period and until uniform duties of customs were 
imposed which was to take place within two years after the union 
the net balance of revenues collected under the old colonial laws 
was turned over monthly to each colony (Aust. 88, 89, 97). At 
the end of the two years the colonial customs laws ceased and the 
power to impose customs duties became vested exclusively in parlia- 
ment (Aust. 90) 95 and for the succeeding five years there was a 
customs arrangement whereby the balance of the revenues collected 
in each State was paid over to that State. At the end of this period 
parliament was empowered to provide for the monthly payment to 
the several States of all surplus revenue (Aust. 93, 94). 

In Canada the arrangement was somewhat different from that 
in Australia. In the first place the provinces retained all of their 
lands, 96 mines, minerals and royalties, certain enumerated public 

95 Compare U. S. Const., Art. 1, Sec. 10, Subsec. 2. 

»<! The title is in the crown, but the use is in the province. St. Catherine's 
Milling Co. v. Reg., 14 App. Cases 46. 
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property not turned over to the union, and assumed their individual 
debts above a named sum, together with certain assets connected 
therewith (Can. 109-117). In addition, annual payments the 
amounts of which are fixed in the constitution, were to be made to 
each province, besides an annual grant to each province equal to 
eighty cents per head of population " in full settlement of all future 
demands." New Brunswick, moreover, received an additional 
allowance of $63,000 per annum for a period of ten years (Can. 
118, 119) and the division and adjustment of the debts, property and 
assets of Upper and Lower Canada were referred to three arbi- 
trators 97 (Can. 142). 

South Africa has followed Australia and Canada in the require- 
ment that there shall be free trade between the provinces (S. A. 
136, Aust. 92, Can. 121). The free trade provision, however, was 
added in the Bloemfontein convention. It should be compared with 
the simple statement of the American constitution that States shall 
lay no duties on imports or exports without the consent of Congress 
(U. S. Art. 1, sec. 10, subsec. 2). Space allows no discussion of 
the questions which have arisen under the free trade clause, such as, 
when exportation begins, or importation ends, the doctrine of the 
original package, the exercise of police powers by States, etc. Aus- 
tralia alone of all the colonies provided, as stated above, for uni- 
form customs duties throughout the Commonwealth (Aust. 88) and 
further that no preference by law of commerce or revenue shall be 
given to any State or part of State (Aust. 99). 98 

Besides the commission to report on the proper financial relations 
of the provinces and the Union, the South Africa Act establishes a 
Railway and Harbor Board consisting of three commissioners ap- 
pointed by the governor-general in council, and of a minister of state 
as chairman. The commissioners hold office for a term of five years, 
are removable by the governor-general in council only for cause 
assigned, and receive a salary fixed by parliament. The Board, sub- 

87 See Indian Claim Case, 66 L. J. P. C. 11. 

s>8 Compare U. S. Const., Art. 1, Sec. 9, Subsee. 5, which provides against pref- 
erence being given " to the ports of one State over those of another." 
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ject to the authority of the governor-general in council, shall have 
control and management of the railways, ports and harbors through- 
out the Union, which were formerly in control of the Customs Union, 
and shall administer them on business principles, but with due regard 
to the agricultural and industrial development of the Union and par- 
ticularly of the inland portions of the provinces " by means of cheap 
transport. The reduction of rates may reduce the cost of materials 
and the rate of wages in the interior which would be advantageous 
to the mining industry. The business is to be managed so that the 
earnings shall not be more than are sufficient to meet necessary out- 
lays and interest on the capital invested, which interest is to be paid 
into the consolidated revenue fund (S. A. 126, 127). A fund, 
however, may be put aside for the purpose of maintaining uniformity 
of rates, notwithstanding fluctuations in traffic (S. A. 128). In 
line with the development of new districts there is a provision for the 
construction of railways and harbor works, and the introduction of 
new services or facilities, and though they may at first be unre- 
munerative, the loss entailed is to be paid out of the consolidated 
revenue fund (S. A. 130, 131). For assistance in the management 
of the finances and in accounting, provision is made for the appoint- 
ment of a Controller and Auditor-General (S. A. 136). 

The only similar commission provided for in the other constitu- 
tions is the Inter-State Commission in Australia. This Commission 
is composed of members appointed by the governor-general in council 
for seven years, unless sooner removed by request of parliament, 
and paid such salary as parliament may fix. It is clothed with 

such powers of adjudication and administration as the Parliament deems 
necessary for the execution and maintenance * * * of the pro- 
visions of this Constitution relating to trade and commerce and of all 
laws thereunder. 

It is also empowered to settle cases of undue discrimination of 
States against railroads and questions of rates on State railroads 
(Aust. 101-104). This was suggested by the American Interstate 

99 Natal fearing her railways and harbors might be used discriminately by the 
Union had " all provinces " inserted in Section 127. 
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Commerce Commission which was established by Congress many 
years prior to the Australia Act. 100 

The Australian people realized the value of water rights when 
they inserted a clause in their constitution, securing to the States and 
the residents therein the reasonable use of the waters of rivers for 
conservation or irrigation (Aust. 100). 

New Provinces and Native Affairs 

Each constitution provides, in some manner, for the formation 
and addition of new provinces, States, or territories. Thus, with 
the consent of the affected province, new provinces or States may be 
created by the division of a province, or the union of provinces or, 
in Australia, of parts of provinces (S. A. 149, Aust. 124) ; 101 and 
similarly the boundaries of a province may be altered (S. A. 149, 
Can. 3 (Act 1871), Aust. 123). The Union may also admit or take 
over, generally upon agreed terms and conditions, new States or 
provinces and territories and may provide for their government and 
representation (S. A. 151; Can. 146, 147 (2, 4, 6 Act of 1871) ; 
Aust. 121, 122 ). 102 In South Africa and virtually in Canada the 
act of admission is a sovereign act, which may be altered by nothing 
short of Imperial legislation, while in Australia it is purely an act 
of the legislature, as it is in the United States. Thus in South 
Africa provision is made for admitting territories administered by 
the British South Africa Company, such as Rhodesia, and terri- 
tories under the protectorate of the crown, such as the native terri- 
tories. In its native protectorates South Africa presents a unique 
feature, for it has native territories not only on its borders, but also 
one wholly within the Union. The natives have never been conquered 
by arms, but they have come voluntarily under the protection of the 
crown. Indeed, so successful has the administration of the crown 
been, that the natives do not care to leave British control. Neither 

ioo A good account of the origin of such commissions is given in Quick and 
Garran, Const, of Aust. Com., p. 896 et seg., where the origin is traced back to 
the " Board of Trade " of the Privy Council in England. 

ioi Compare U. S. Const., Art. 4, Sec. 3, Subsec. 1. 

i»2 Compare U. S. Const., Art. 4, Sec. 3, Subsecs. 1, 2. 
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does South Africa desire to govern the protectorates, but it is contem- 
plated that the trust will be handed over sooner or later inasmuch 
as the time will come when local supervision will be most expedient. 
The native population in these districts is about 600,000, while the 
natives in the four colonies number 2,500,000. There appears, 
therefore, no reason why such a small number of natives should not 
come under the control of the South African government. The re- 
sponsibility of keeping peace with them will, it is pointed out, 
necessitate a wise and just policy of administration. 103 Still, the 
crown is in the position of a trustee for these areas and consequently 
dislikes to turn them over to South African control without stipulat- 
ing that the broad principles underlying the present administration be 
continued, so that the natives may not experience an abrupt change of 
government upon sudden transfer to local control. Consequently, a 
schedule of twenty-five articles is appended to the constitution, pro- 
viding for the government of these territories whenever they are 
transferred to the Union. 

The character of the administration outlined in the schedule may- 
be only briefly sketched here. The prime minister is charged with 
the administration in which he is advised by a commission of at 
least three members and a secretary appointed by the governor-gen- 
eral in council. They hold office for ten years with a fixed salary, 
may be reappointed for five-year terms and removed only by parlia- 
ment. The duty of the commission is to advise the prime minister 
in all matters of administration and legislation in respect to the 
territories. The object of having a commission is to ensure that 
continuity of control which is necessary in dealing with natives and to 
raise their government above party politics of which they are apt to 
be made the playthings. 104 The prime minister is to lay all matters 
before the commission and obtain its opinion before coming to a de- 
cision on any question. In cases of urgent necessity, however, he 
may act without the delay of convening the commission, but he must 
notify each member and submit the reasons for his action. In case of 
disagreement between the prime minister and the commission, the 

103 " South Africa," Nov. 13, 1909, p. 583. 

104 " South Africa," July 24, 1909, p. 250. 
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matter is to be laid before the governor-general in council, whose 
decision in the matter shall be final. 

The governor-general in council is to be the legislative authority, 
and through his proclamation only may laws for the peace, order 
and good government of the territories be made. Such laws shall 
be effectual unless and until parliament by resolution requests their 
repeal, or the King within a year disallows them. Thereupon the 
governor-general in council shall repeal the law by proclamation. 
He shall appoint a resident commissioner for each territory to assist 
in the administration and the finances. The salaries and expenses 
of the government, administration, and defence are to be paid by 
revenue derived from customs duties on articles imported and con- 
sumed in the territories. If this is insufficient, advances are to be 
made by the Union treasury, to be repaid in a year of surplus. 

The natives are to be encouraged to continue their custom of hold- 
ing pitsos or other forms of native assembly, and are to have free 
intercourse with the rest of South Africa, subject to the laws of the 
Union. In accordance with their own request their lands may not 
be alienated from the native tribes inhabiting the territories. ]STo 
differential duties shall be levied on the produce of the territories, 
and no intoxicating liquor shall be sold to the natives. Their peti- 
tion, however, that no legislation respecting them be made until 
their wishes in the matter were consulted, was not granted. 105 Their 
petitions show their desire to safeguard their rights under new rulers 
whom they do not trust as they do the Imperial government. It is 
stated by a man who has spent forty years in the service that the 
natives should be kept within their territories and encouraged by 
local self-government to work out their own salvation. 106 Their 
local assemblies have, as we have seen, been retained to them, but 
the convention took another view of their freedom and allowed them 
free intercourse with the rest of South Africa, subject to the laws. 

The native affairs throughout the Union, together with any native 
reservations at the union vested in the colonies, aside from the native 
protectorates, are to be, roughly speaking, under the control and 

105 " South Africa," Dee. 5, 1908, p. 548. 
ioe "South Africa," July 10, 1909, p. 117. 
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administration of the governor-general in council. He is to have all 
the special powers which the governors of the colonies exercised 
as " supreme chiefs " in respect to the native administration (S. A. 
147). Thus native affairs are put in control of the Union and taken 
out of the hands of the provinces. In the government of natives 
Natal is conceded to outrank the other colonies. She has lived 
peacefully with the natives who are greatly in the majority and who 
were only some years ago savages.. Many elements of her system 
of administration will probably be adopted by parliament. In fact, 
it is reported that Natal recommends the choice of a permanent secre- 
tary for native affairs outside of the ministry in order to ensure 
freedom from party control and continuity of policy, and further 
suggests the appointment of a council for native affairs. 107 

Attention may perhaps here be directed to the other provisions 
in the South Africa Act relating to the natives. We have seen that 
the natives outside of the protectorates who have been naturalized 
in any of the colonies, shall be deemed naturalized throughout the 
Union (S. A. 138) and that the natives are in a way represented 
in the Senate by four members appointed especially for their knowl- 
edge of native affairs (S. A. 24). Concerning these provisions the 
discussion in and during the constitutional conventions was not so 
heated as concerning the clauses on franchise and eligibility to 
parliament (S. A. 26, 44). On the former clause Cape Colony 
early took a firm stand in favor of native franchise, while the other 
colonies took an equally firm stand for disfranchisement, while the 
English government stood aloof. Thus there arose two schools of 
thought, the one believing the natives should be given a fair oppor- 
tunity, the other believing in their absolute repression. This attitude 
may perhaps be traced to the manner in which the question was 
settled in the grants of responsible government to the various colonies. 
In the interior colonies the natives were given no franchise, while in 
Cape Colony a limited franchise was allowed them. Consequently in 
the former colonies repressive laws followed, which greatly restricted 
the privileges of the natives, such as prohibition against riding in 
electric or railway cars, holding land, doing business, etc. Thus 

107 " South Africa," July 3, 1909, pp. 36, 41. 
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the courses adopted in dealing with the natives by the colonial gov- 
ernments became fundamentally different. While it was very de- 
sirable to have a uniform franchise, which meant either no color 
line in all of the colonies or native exclusion in all, neither course 
was feasible, because of the radically different policies of the 
colonies. The Cape supported the policy of equal rights to all civil- 
ized men, and she would have rejected a constitution which deprived 
her natives of their ballot. In the other colonies the policy was no 
equality between whites and blacks in either church or state, and they 
likewise would have rejected a constitution which imposed on them 
the native policy of the Cape. The provision retaining the native 
franchise in the Cape alone was therefore the only practical solution 
if union was desired at this time. The native franchise was not ex- 
tended to Natal because her qualifications of voters were so strict 
that few natives enjoyed the franchise. Public men in South Africa 
believe the compromise is equitable, that a Union parliament will 
deal with the question on broad statesmanlike lines, and that the 
native will be given the ballot when he is prepared intelligently to use 
it. It is feared, however, by those who believe South Africa is to be a 
white man's country, that the native franchise in the Cape is not well 
safeguarded in the constitution, and that a radical parliament might 
dispense with the provision granting the franchise. It may be re- 
tained, however, by a vote of only fifty members, and the Cape has a 
representation of fifty-nine. Mr. Schreiner, an eminent lawyer of 
South Africa, championed the cause of native franchise and even 
went to London to lay the matter in the form of a petition from the 
natives before the Imperial parliament. In parliament the question 
was debated, but it being pointed out that the natives have practically 
the same franchise as they hitherto enjoyed, and that the colonies 
considered the question to be eminently a local problem, the parlia- 
ment concluded the solution should be left to the Union which would 
reap the results of its own management. 108 

k>8 Similarly the Asiatic question is left to the Union instead of to the 
provinces (S. A. 147). In Natal the Asiatics are said to exceed the whites in 
numbers and consequently she has attempted repressive legislation. Files of 
" South Africa," October, 1908-June, 1909. 
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The clause which was considered the most reactionary and which 
called forth the most discussion was that restricting membership in 
parliament to British subjects of " European descent." This is an 
absolute bar to the native and perhaps to half-castes. Since her 
natives may sit in the provincial council and may vote the Cape 
disfavored any such disqualification for the House, but the other 
colonies outnumbered her. In fact, the difference in view grew out 
of the differential franchise granted by England to the colonies, as 
we have seen, when they were given responsible government. The 
contest, however, was persistent and uncompromising, and Sir Henry 
de Villiers, president of the convention, is reported as saying that the 
cause of the Union would have failed if the Cape had not accepted the 
exclusion of blacks from parliament. In return for this the Cape 
was allowed to retain her native franchise. In the Imperial parlia- 
ment the matter, it will be recalled, was hotly debated and attempts 
were made to amend the clause, but the conviction that such a course 
would wreck the Union led the parliament finally with unanimous 
regret to consent to the clause as it stood. The meaning of the 
phrase " European descent " also came in for its part of the criticism. 
The Under Secretary of State for Foreign Affairs believes the matter 
was intended to be left to judicial interpretation, but he believed it 
was synonymous with " white " and included Americans. But 
brilliant Indians who might sit in the Imperial parliament would 
appear to be excluded from the South African House, perhaps even 
if a strain of white blood coursed through his veins. 109 

Foreign Relations 

Since a constitution is a grant of powers, all powers not men- 
tioned therein or necessarily implied from its provisions, are reserved 
to the grantor. Consequently the power to carry on official inter- 
course with foreign countries, unless bestowed on a colony, is re- 
tained by the crown. How far have the constitutions under dis- 
cussion gone in this regard ? 

The treaty-making power being peculiarly a sovereign prerogative 

loo See Parliamentary Debates, supra, and Files of " South Africa," supra. 
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and an ear-mark of the independence of a country, could not con- 
sistently be granted absolutely to a dependent colony. Subject, how- 
ever, to the approval of the English government, the South African 
colonies, especially the Transvaal, apparently were allowed to enter 
into certain agreements at least with neighboring countries, for it is 
provided in the constitution that " all rights and obligations under 
any conventions or agreements which are binding on any of the 
colonies shall devolve upon the Union at its establishment " (S. A. 
148). 

In the British ISTorth America Act the clause in regard to treaty 
obligations grants no power to enter into treaties, but confers on the 
parliament and government 

all powers necessary or proper for performing the obligations of Canada 
or of any province thereof, as part of the British Empire, towards foreign 
countries, arising under treaties between the Empire and such foreign 
countries (Can. 132). 

But it has been held that the Imperial Extradition Act of 1870 must 
govern in all matters relating to the extradition of fugitive crim- 
inals. 110 Canada, however, since the various arbitrations between 
the United States and England have been decided in our favor, has 
taken a different stand in regard to treaties between the British 
Empire and another country which intimately affect herself. As 
a result of her protests England, before concluding such a treaty, 
submits it to Canada for her approval. This practice may, if it 
has not already, become general with all of the self-governing 
colonies instead of being limited, broadly speaking, as in the past, 
to commercial treaties. Moreover, in regard to the immigration 
difficulties with the Japanese in Canada, she sent a representative 
to Japan to settle the matter. And this was looked upon favorably 
by the English House of Commons, but it was admitted that it would 
have been out of the question a score of years back. 111 Further- 
more, Sir Charles Eitzpatrick, Chief Justice of Canada, has been 

no Ex parte Worms, 22 L. C. Jur. 109, 2 Cart. 315, cited in Clements Can. 
Constitution, p. 345. See also Quick and Garran, Const, of Aust. Com., p. 635 
et seq. 

hi Parliamentary Debates, 1909, Vol. 9, Column 1023. 
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chosen as a member of the tribunal in the North Atlantic Fisheries 
Arbitration at The Hague, between Great Britain and the United 
States, no doubt on account of his great familiarity with the case, 
but also it would seem because the question intimately concerns the 
Dominion of Canada. 

In the Australia Act no mention is made of treaties, but the fed- 
eral parliament is given power to make laws with respect to " external 
affairs " and " the relations of the Commonwealth with the Islands 
of the Pacific" (Aust. 51, xxix, xxx). The meaning of external 
affairs in this connection has been widely discussed by learned 
writers. It is admittedly a vague phrase, but its probable meaning 
has been summed up to cover "(1) the external representation of the 
Commonwealth by accredited agents where required; (2) the conduct 
of the business and promotion of the interests of the Commonwealth 
in outside countries, and (3) the extradition of fugitive offenders 
from outside countries." The phrase, however, is thought not to 
confer extraterritorial jurisdiction, because where that is intended 
in other subsections it is clearly expressed. 112 The same is believed 
to be true of the clause concerning the relations with the Islands of 
the Pacific. Beside granting authority to make certain representa- 
tions to the Imperial parliament, this clause is thought to give power 
to enter into treaties with the Islands, which treaties shall not be 
subject to the same Imperial scrutiny as are those with sovereign 
countries. 113 

The Australian constitution contains further provisions of inter- 
national import. Thus parliament may legislate in regard to 
" trade and commerce with other countries " and " fisheries in 
Australian waters beyond territorial limits" (Aust. 51, i, x). The 
latter is certainly intended to give some of the federal laws a re- 
markable extraterritorial operation. The clause, however, appears 
to be taken from the Federal Council of Australasia Act (48 and 49 
Vict. c. 60, sec. 15 (c)) whereby that body was given a similar power 

U2 Quick and Garran, Const, of Aust. Com., p. 632. See the succeeding pages 
for a good summary of the growth of the practice of consulting the colonies in 
regard to the negotiation of commercial treaties. 

us Quick and Garran, Const, of Aust. Com., p. 637. 
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of legislation. Moreover, acts were passed thereunder in 1888 and 
1889 regulating pearl fisheries beyond the three-mile limit. 114 These 
fisheries are pursued on the banks far out from the mainland and are 
similar to the pearl fisheries off the coast of Ceylon, which have 
been, on the ground of prescription, recognized by writers on inter- 
national law as an exception to the three-mile limit of jurisdiction 
over territorial waters. 

The Australia Act also stands alone in stipulating that 

the laws of the Commonwealth shall be in force on all British ships, the 
Queen's ships of war excepted, whose first port of clearance and whose 
port of destination are in the Commonwealth (Aust. Preamble 5). 

Obviously this includes ships engaged in coastwise trade, but query 
whether the wording does not include vessels on more extended 
voyages, for example, from Australia to some Pacific Islands and 
return. 

The subject of aliens has received some attention in all of the 
constitutions. Thus, the South Africa Act declares that all persons 
naturalized in the colonies shall be deemed naturalized throughout 
the Union (S. A. 139). From this clause the words " of European 
descent " were stricken out in the Bloemfontein convention, and thus 
the status of African and Oriental naturalized persons appears to 
have been preserved. In Canada and Australia no such requirement 
exists, but Munro points out that aliens naturalized before union in 
the Canadian provinces are recognized and may sit in parliament as 
senators. 115 In these countries power to legislate on the subject of 
naturalization and aliens, and also, in Australia, on immigration, is 
given to parliament (Can. 91 (25), Aust. 51, xix). There is, how- 
ever, the Naturalization Act of 1870 (33 and 34 Vict, c. 14) which 
in some respects is controlling in the colonies, and the colonial legis- 
latures have adopted the main provisions of the act in accordance with 
authority given therein. 116 The act enlarged the right of aliens to 
hold and alienate property, which previously was limited to personal 
property, so as to include real property. But it conferred no right to 

"* Quick and Garran, Const, of Aust. Com., pp. 570, 571. 

us Munro, Const, of Can., p. 144. 

lie Quick and Garran, Const, of Aust. Com., p. 600. 
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hold property located outside the United Kingdom, while it further 
provided that local legislation conferring the privileges of naturaliza- 
tion shall have authority only within the limits of the colony. It 
would seem, therefore, that a person naturalized in Canada is not 
thereby a naturalized subject of the British Empire, and that his 
national status must be decided by Imperial law, while the rights and 
liabilities incident thereto must be, while he is in Canada, deter- 
mined according to Canadian law. 117 It appears, however; though 
the right to naturalize is given to the Dominion parliament, that it 
is still a question whether parliament or the provinces may legislate 
as to the incidents flowing from naturalization. 118 In Australia 
the power to naturalize is not exclusively granted to parliament and 
it is there considered that naturalization under the State laws is good 
federal naturalization until parliament takes control of the matter. 119 
In case of war between England and another country, all of the 
colonies would legally become belligerent territory. Canada and 
Australia, however, claim that they should be left to decide when 
they should aid Great Britain in a foreign war. In the matter of 
Imperial defense, on which a conference of the Empire was held 
at London during the past summer, it is reported that England was 
in sympathy with the colonial feeling against a military Empire 
and for autonomy in military as in civil matters. All of the colonies 
represented, however, desired to take a fair share of the cost of 
naval defense. South Africa not being at that time a self-governing 
colony, was not officially represented at the conference, though some 
members of the Union delegation attended the meetings. But the 
Union, in assuming the liabilities of the South African colonies, be- 
comes responsible for the naval contributions of Cape Colony and 
Natal, amounting to £85,000 per annum. The conference evolved 
a scheme for establishing an Imperial general staff with an inter- 
change of officers trained in the Dominions, for making the training 

ii'Donegani v. Donegani, 3 Knapp, P. C. 63; Be Adam, 1 Moo. P. C. 460; 
Clements, Can. Constitution 230. 

nsBryden's Case, 68 L. J. P. C. 118; Be Tomey Homma, 72 L. J. P. C. 23; 
Clements, Can. Constitution 231 et seq. 

ii» Clark, Aust. Const. Law, p. 97. 
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and organization of over-sea troops uniform with those of the Im- 
perial troops, and for establishing military training colleges in the 
Dominions. Moreover, during the summer the Colonial Defense 
Act of 1865, under which colonies could offer and England accept 
ships of war for the Imperial navy, was amended to allow also the 
offer and acceptance of seamen voluntarily raised by the colonies. 120 

Lester H. Woolsey. 

120 "South Africa," Aug. 14, 1909, p. 379; Aug. 28, 1909, p. 503; Aug. 21, 
1909, p. 426; Sept. 4, 1909, p. 538. 



